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QUESTIONS INVOLVED ON APPEAL 

1. Whether the officials of the Civil Aeronautics Ad¬ 
ministration must make a finding and decision as to the 
charges filed against a veteran preference eligible em¬ 
ployee, and further make a finding that his discharge was 
for cause as will promote the efficiency of the service, and 
whether the absence of any such findings and decision is 
a procedural defect under Title 5 TJ.S.C. 863 and Title 5 
U.S.C. 652. 

2. Whether an administrative official may act both as a 
prosecutor and judge of charges against an employee, and 
whether an employee may be discharged by a subordinate. 

3. Whether the alleged charges filed against the plain¬ 
tiff-appellant are sufficient to comply with Title 5 U.S.C. 
863. 

4. Whether the District Court erred in ruling that no 
review of the evidence to sustain charges against an 
employee will be made when there is a total absence of 
any evidence whatsoever to sustain any or all of said 
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Initeii States (Court of Appeals 

Fos THE DISTRICT OF COLUMBIA. ClBCUIT 


No. 11,590 


Charles M. Blackmon, Appellant 


v. 

F. B. Lee, Deputy Administrator, 

Civil Aeronautics Administration, et al. Appellees. 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR THE APPELLANT 


JURISDICTIONAL STATEMENT 

Judgment in this cause was entered on June 11, 1952 
(25A). Notice of Appeal was filed on the 1st day of 
August, 1952, (26A) within sixty days of the date of 
entry of the judgment. Jurisdiction of this appeal is 
granted under Title 28, Section 1291 of the United States 
Code. 


STATEMENT OF THE CASE 

The Appellant, Charles M. Blackmon, hereinafter re¬ 
ferred to as the plaintiff, brought this action against the 
Appellees, hereinafter called the defendants. The Appel¬ 
lees, Lee, Nyrop, Estep and Culp are employees of the 
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Civil Aeronautics Administration. The remaining three 
Appellees are members of the United States Civil Service 
Commission. The plaintiff brought this action against 
the defendants in the nature of a suit for a declaratory 
judgment fixing and determining his rights as a veteran 
preference eligible in governmental employment, and for 
such other and further relief as to the Court may appear 
to be equitable and just (2A). 

The complaint alleges that the defendants, Lee, Nyrop, 
Estep and Culp, are employees of the Civil Aeronautics 
Administration, and that the remaining defendants con¬ 
stitute the sole membership of the U. S. Civil Service 
Commission (3A). The complaint further alleges that the 
plaintiff was duly commissioned in the United States Sig¬ 
nal Corps in An,gust, 1941 with the rank of the grade of a 
Captain, and that when he was honorably separated from 
said military service on September 15, 1945, he held the 
rank of a Lieutenant Colonel in the Air Force (3A). 
Also the complaint alleges that while in the service the 
plaintiff suffered a disability in line of duty which has 
been held by the U. S. Veterans Administration to be 
more than ten per cent (10%) for direct service connec¬ 
tion. 

The complaint further alleges that the plaintiff was 
employed in the Department of Agriculture during the 
year 1934, *nd that during the year 1941 he was employed 
in the Ordnance Department of the War Department, and 
that on Sept. 24, 1945 he again entered the employment 
of the United States as a civilian employee with the Civil 
Aeronautics Administration, and that on February 20, 
1945 he was duly promoted from a CAF-11 to a CAF-12 
with the title of Property Specialist, and that he was 
thereafter given insrrade raises in salarv. That on Dec. 
28, 1948 the plaintiff was placed on involuntary sick leave 
and remained in this status until Feb. 1, 1949. Plaintiff 
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further alleges that on or about Jan. 1, 1946 he obtained 
a status of a permanent civil service employee of the 
United States (5A). In paragraph 10 of the complaint 
(5A) the plaintiff alleges that during the year 1948 the 
defendants, Estep and Culp entered into a conspiracy 
with other employees of the Civil Aeronautics Adminis¬ 
tration, one of the employees being W. C. Thompson, 
and that they did collude together for the sole and definite 
purpose of having the plaintiff discharged from the serv¬ 
ice of the Civil Aeronautics Administration, and the com¬ 
plaint alleges the various things that the conspirators did 
or attempted to do to further such conspiracy (5-6A). 
The complaint further alleges that the said defendants, 
Estep and Culp, and others in collusion with them, being 
unable to have the plaintiff retired from the employment 
of the United States, then set upon another course to 
separate the plaintiff from his governmental position. 
That in furtherance of this, on or about Dec. 2, 1948 cer¬ 
tain charges were filed upon the plaintiff by the Deputy 
Administrator Lee. These alleged charges are set forth 
in the complaint (7, 8, 9, 10, 11A). The complaint fur¬ 
ther alleges that on or about Dec. 14, 1948 the plaintiff 
fully answered the said charges to the best of his ability 
and that on February 17, 1949 he was advised by the said 
defendant, F. B. Lee, as Deputy Administrator, that his 
answers were unsatisfactory (12A). In paragraph 13 of 
the complaint the plaintiff alleges that no finding was 
ever made that the -plaintiff was guilty of the alleged 
charges, and in paragraph 14 of the complaint (12A) the 
plaintiff alleges that if the finding of the defendant, F. B. 
Lee. “that the plaintiff’s answers to the charges were 
unsatisfactory” constitutes a finding such as is required 
under Section 652 of Title 5 of the United States Code, 
the plaintiff has been denied due process of law because 
the said defendant, F. B. Lee. as Deputv Administrator, 
acted both in the capacity of a prosecutor and a judge. 
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In paragraph 15 of the complaint (12-13A) plaintiff 
farther alleges that the said alleged charges commencing 
with the words “The records indicate’’, and continuing 
thereafter until said alleged charges end with the words, 
“and the agency as a whole”, constitutes a general alle¬ 
gation, and the plaintiff was entitled to know the specific 
instances, and the time and places that said alleged 
charges occurred in order that he might properly answer 
the said charges, and although repeated demands were 
made to the said defendant, F. B. Lee, for specific details, 
no bill of particulars or statement was obtained from the 
said defendant, F. B. Lee, as Deputy Administrator. 

In paragraph 16 of the complaint (13A) the plaintiff 
alleges that at no time did the Administrator of the Civil 
Aeronautics Administration ever authorize or direct the 
filing of the charges against the plaintiff, and that the 
action of the said F. B. Lee, as Deputy Administrator, 
relative to the plaintiff’s removal from governmental 
service upon the basis of charges filed by the said Lee is 
wholly unlawful and illegal, and without authority, and 
that it was the sole duty of the Administrator of the 
Civil Aeronautics Administration who should have filed 
the charges, and who has never filed any charges against 
the plaintiff. 

In paragraph 17 of the complaint (13A) the plaintiff 
further pleads that the alleged charges were predicated 
noon the alleged findings of a so-called Cole Committee, 
and that the Cole Committee had no authority to file 
charges against any employee, and that the record made 
by the said Cole Committee was privileged and confiden¬ 
tial as well as their findings, and that neither the plaintiff 
nor his counsel, or any person representing the plaintiff, 
have been permitted to examine the records of the Cole 
r’ommitteo. and this refusal on the part of the said de 
fendants likewise constitutes a violation of the due process 
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danse of the Fifth Amendment to the Constitution of the 
United States. 

In paragraph 18 (14-15A) the plaintiff alleges that 
after the said defendant, F. B. Lee, as Deputy Adminis¬ 
trator, found that the answers of the plaintiff were un¬ 
satisfactory, and apparently being of the opinion that the 
star chamber proceedings could not be approved, per¬ 
mitted the record in the plaintiff’s personnel folder to be 
built up by inserting after his so-called judgment against 
the plaintiff certain papers which were not contained in 
plaintiff’s file on the date of the alleged decision of the 
Deputy Administrator, and the plaintiff alleges that this 
was also a violation of the due process clause of the said 
5th Amendment. 

In paragraph 19 (15-16A) plaintiff alleges his appeal 
to the United States Civil Service Commission was in 
accordance with Section 14 of the Veterans Preference 
Act of June 27,1944, and that his appeal was in all things 
denied. 

In paragraph 20 (16A) the plaintiff alleges that he 
raised before the U. S. Civil Service Commission each 
and every point brought out by the allegations of the 
complaint, which points were either ignored or denied the 
same, and that on Oct. 31, 1950 the U. S. Civil Service 
Commission approved the plaintiff’s illegal and unlawful 
discharge from governmental service although such ap¬ 
proval was based solely upon the false and perjured tes¬ 
timony offered by the witnesses for the Civil Aeronautics 
Administration. 

In paragraph 21 (16A) the plaintiff alleges that he has 
fully exhausted any administrative remedy he had prior 
to the bringing of this suit 

The plaintiff was removed from his civilian position in 
government service effective as of March 7, 1949. The 
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plaintiff thereupon appealed, as herein stated, to the U. S. 
Civil Service Commission, and his removal was in all 
things approved on Oct. 31, 1950. This action followed. 

The complaint prays for a judgment to the effect that 
the plaintiff was never legally separated from his posi¬ 
tion in the Civil Aeronautics Administration. It prays 
for restoration to this position together with all the 
rights, benefits and privileges that would or might accrue 
from a continuity of service from the date of such illegal 
and unlawful discharge to the date of judgment It also 
prays for such other and further relief that may be 
equitable or just 

PERTINENT STATUTES 

‘‘Sec. 863. Discharge, suspension, etc., only for cause; 
reason in writing; advance notice; personal appearance; 
findings and recommendations. No permanent or indefi¬ 
nite preference eligible, who has completed a probationary 
or trial period employed in the civil service, or in any 
establishment, agency, bureau, administration, project, 
or department, hereinbefore referred to shall be dis¬ 
charged, suspended for more than thirty days, furloughed 
without pay, reduced in rank or compensation, or de¬ 
barred for future appointment, except for such cause as 
will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, sus¬ 
pension for more than thirty days, furlough without pay 
or reduction in rank or compensation is sought shall have 
at least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
gniltv of a crime for which a sentence of imprisonment 
can be imposed), stating any and all reasons, specifically 
and in detail, for any such proposed action; such prefer-, 
ence eligible shall be allowed a reasonable time for an- 


7 


swering the same personally and in writing, and for fur¬ 
nishing affidavits in snpport of such answer, and shall 
have the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer so 
acting, such appeal to be made in writing within a reason¬ 
able length of time after the date of receipt of notice of 
such adverse decision; Provided, That such preference 
eligible shall have the right to make a personal appear¬ 
ance, or an appearance through a designated representa¬ 
tive, in accordance with such reasonable rules and regu¬ 
lations as may be issued by the Civil Service Commission; 
after investigation and consideration of the evidence sub¬ 
mitted, the Civil Service Commission shall submit its 
findings and recommendations to the proper administra¬ 
tive officer and shall send copies of same to the appellant 
or to his designated representative, and it shall be man¬ 
datory for such administrative officer to take such correc¬ 
tive action as the Commission may declare any such 
preference eligible who may have been dismissed or fur¬ 
loughed without pay to be-eligible for the provisions of 
section 864 of this title. (June 27, 1944, ch. 287, Sec. 14, 
58 Stat. 390, amended Aug. 4, 1947, c. 447, 61 Stat. 723.) ” 

5 U.S.C. 863. 

Title 5 USC Sec. 652 

Bemoval without pay from classified civil service— 
Only for cause; notice; copy of charges; time to an¬ 
swer; examination; record; persons exempt 

(a) No person in the classified civil service of the 
United States shall be removed or suspended without 
pay therefrom except for such cause as will promote 
the efficiency of such service and for reasons given in 
writing. Any person whose removal or suspension 
without pay is sought shall (1) have notice of the 
same and of any charges preferred against him; (2) 
be furnished with a copy of such charges; (3) be al¬ 
lowed a reasonable time for filing a written answer 
to such charges, with affidavits; and (4) be furnished 
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at the earliest practicable date with a written de¬ 
cision on snch answer. No examination of witnesses 
nor any trial or hearing shall be required except in 
the discretion of the officer or employee directing the 
removal or suspension without pay. Copies of the 
charges, the notice of hearing, the answer, the reasons 
for removal or suspension without pay, and the order 
of removal or suspension without pay shall be made 
a part of the records of the proper department or 
agency, as shall also the reasons for reduction in 
grade or compensation; and copies of the same shall 
be furnished, upon request, to the person effected and 
to the Civil Service Commission. This subsection 
shall apply to a person within the purview of section 
863 of this title, only if he so elects. • * • 

STATEMENT OF POINTS ON APPEAL 

1. That the District Court erred in sustaining the de¬ 
fendants’ motion for summary judgment and in denying 
the plaintiff’s motion for summary judgment 

2. That under Section 14 of the Veterans Preference 
Act of June 27, 1944 (5 U.S.C. 863) and Title 5 TLS.C. 
652, the officials of the Civil Aeronautics Administration, 
such as the defendants, were required to make findings 
and a decision as to the guilt or innocence of the plaintiff 
on the charges against him, and to further find that his 
discharge from the governmental service was for * 1 such 
cause as will promote the efficiency of the service”, and 
that inasmuch as the only finding on said charges made 
by the said officials of the Civil Aeronautics Administra¬ 
tion vras that the “answers of the plaintiff were unsatis¬ 
factory”, that the District Court erred in concluding that 
this finding was sufficient, and that the procedural require¬ 
ments of the statutes above mentioned were complied with 
by the defendants. 

3. That the District Court erred in concluding that the 
defendant, F. B. Lee, as Deputy Administrator of the 



9 


Civil Aeronautics Administration, could act both as a 
prosecutor and judge of the facts, and that as such Deputy 
Administrator he had power of removal. 

4. That the District Court erred in concluding that the 
portions of the alleged charges which were the findings 
of the so-called Cole Committee were in fact charges 
against the plaintiff, as the evidence conclusively shows 
that the so-called Cole Committee had no authority to 
file any charges against the plaintiff. 

5. That the District Court erred in concluding that 
there was any evidence to sustain any of the charges 
made against the plaintiff. 

6. For all other errors apparent of record. 

ARGUMENT & BRIEF 
Points 1 and 2 

Rule 56 of the Federal Rules of Civil Procedure pro¬ 
vides: 


“That a party to a civil action may move with or 
without supporting affidavits in his favor upon all or 
any part thereof. The rule further provides the 
judgment sought shall be rendered forthwith if the 
pleadings, depositions and admissions on file, together 
with affidavits, if any, show that, except as to the 
amount of damages, there is no genuine issue as to 
any material fact, and that the moving party is en¬ 
titled to a judgment as a matter of law. 

Therefore, before the defendants’ motion for sum¬ 
mary judgment could be granted, no genuine issue of 
fact could appear from the pleadings, and the mover 
of such motion must show that he is entitled to a 
judgment as a matter of law.” 

In removing the plaintiff from his position as a civil 
service employee of the United States government in the 
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Civil Aeronautics Administration, the defendant, F. B. 
Lee, and the other defendants snch as were officials of the 
Civil Aeronautics Administration, did not comply with 
the statute providing for such removal. It is admitted 
that the plaintiff was a veteran preference eligible as that 
term is defined in the Veterans Preference Act of June 
27, 1944. He could only be discharged from his employ¬ 
ment in the Civil Aeronautics Administration when Sec¬ 
tion 14 of the Veterans Preference Act of June 27, 1944 
was complied with. This section, which is quoted on 

page _ of this brief, provides that no permanent or 

indefinite preference eligible who has completed a proba¬ 
tionary or trial period employed in the civil service, or in 
any establishment, agency, bureau, administration, proj¬ 
ect, or department, hereinbefore referred to shall be dis¬ 
charged, suspended for more than thirty days, furloughed 
without pay, reduced in rank or compensation, or de¬ 
barred for future appointment except for such cause as 
will promote the efficiency of the service and for reasons 
given in writing, and the person whose discharge, sus¬ 
pension for more than thirty days, furlough without pay 
or reduction in rank or compensation is sought shall have 
at least thirty days’ advance written notice (except where 
there is reasonable cause to believe the employee to be 
guilty of a crime for which a sentence of imprisonment 
can be imposed), stating any and all reasons, specifically 
and in detail, for any such proposed action; such prefer¬ 
ence eligible shall be allowed a reasonable time for an¬ 
swering the same personally and in writing, and for fur¬ 
nishing affidavits in support of such answer, and shall 
have the right to appeal to the Civil Service Commission 
from an adverse decision of the administrative officer so 
acting, such apneal to be made in writing within a rea¬ 
sonable length of time after the date of receipt of notice 
of such adverse decision. In the first place, this section 
provides that detailed charges must be prepared. That 
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the preference eligible shall be allowed a reasonable time 
for answering, and shall have a right to appeal to the 
Civil Service Commission from an adverse decision of the 
administrative officer so acting. The plaintiff earnestly 
contends that there mnst be a compliance with this stat¬ 
ute. This court in Peak v. Pace, 185 F. 2d, 997 88 U. S. 
App. I). C. 50 construed Title 5 U.S.C. (Sec. 652), which 
provides for removal of persons in the classified service 
as requiring that the charges must be specific, and that 
this section requires a decision by the administrative offi¬ 
cial on charges made. In Section 14, which relates to 
veteran preference eligibles (Title 5 TJ.S.C. Sec. 863) it 
provides that there must be an adverse decision of the 
administrative officer so acting on the charges. 

The plaintiff asserts that in order to effect his removal 
there must have been an adverse decision by the adminis¬ 
trative officer of the Civil Aeronautics Administration, 
and that this administrative decision should also include 
a finding on the charges filed against the plaintiff, and a 
further finding that his discharge was “for such cause as 
will promote the efficiency of the service”. No such find¬ 
ing was ever made in this case by any officials of the Civil 
Aeronautics Administration who are party-defendants in 
this action, and the record is silent as to any showing that 
any such decision was made by an official of the Civil 
Aeronautics Administration. The only finding ever made 
in this case was that “the answers of the plaintiff were 
unsatisfactory”. The plaintiff strenuously contends that 
the provisions of the statute (Title 5 TJ.S.C. Sec. 863) 
require a finding of the administrative official as outlined 
above. 

The rule is well established that administrative officials 
exercising delegated powers must comply with statutory 
requirements for the exercise of such powers, and if the 
making of a finding is a condition precedent to an Act, 


the fulfilment of that condition should appear in the 
record of the Act or the Act is void. 

42 Am Jut 

American Jurisprudence, page 494, Par. 149 
Public Administrative Law 
Mahler v. Ely, 264 U.S. 32, 68 L. Ed. 549 
Wichita R. & Light Co. v. Public Utilities Commis¬ 
sion, 260 U.S. 48, 67 L. Ed. 124 
U. S. ex rel Bilokumsky v. Tod, 263 U.S. 149, 68 L. 
Ed. 221 

Before the plaintiff, a veteran preference eligible, could 
be discharged from his governmental position, the ad¬ 
ministrative officer was required to make a finding, first, 
that the plaintiff was guilty of the charges against him, 
and second, if guilty, that his discharge from govern¬ 
mental service was “for such cause as will promote the 
efficiency of the service’ ’. A similar situation exists in 
the case of U. S. ex rel Bilokumsky v. Tod, supra. In 
that case it was held that in a proceeding to deport a 
person who is an alien on the statutory grounds that he is 
an undesirable alien, that the absence of a finding of 
“undesirability” is fatal. 

Points 3, 4, and 5 

Under this point the plaintiff raises the question of 
whether F. B. Lee, as Deputy Administrator of the Civil 
Aeronautics Administration, could act both as a prosecu¬ 
tor and .iudge of the facts. If the conclusion of the 
Deputv Administrator Lee that the plaintiff’s answers to 
the charges filed against him were “unsatisfactory” con¬ 
stitutes a decision on behalf of the said Deputy Admin¬ 
istrator. the plaintiff points out that the said Le<* acted 
both a« a prosecutor and a judge in the matter. The al¬ 
leged charges which were made against the plaintiff were 
signed hv the said Lee, as Deputy Administrator. The 
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plaintiff admits that due process required in administra¬ 
tive hearings is not necessarily judicial process, 

42 Am Jur page 479 Par. 137 

but an administrative hearing in the exercise of judicial 
or quasi-judicial must be fair, open and impartial, 

Morgan v. United States, 304 U.S. 1, 82 L. Ed. 1129 

and when such a hearing has been denied, the administra¬ 
tive action is void. 

Morgan v. United States, supra 

Southern RJt. Co. v. Virginia, 290 TJ.S. 190, 78 L. 

Ed. 260 

42 Am Jur page 479 Par. 137 
The evils of a public official acting both as a prosecutor 
and as a judge of the facts is referred to in the case of 
Sung v. McGrath, 339 TJ.S. 33-55, 94 L. Ed. 616. In that 
case the Supreme Court of the United States held that 
hearings in immigration matters are covered by the Ad¬ 
ministrative Procedural Act (5 U.S.C. Sec. 1001 et seq.) 
In that case, the Supreme Court discusses the question 
of whether the same men should serve both as prosecu¬ 
tors and as judges, and citing from the committee’s re¬ 
port to Congress, it is stated as follows: 

• • • “Furthermore, the same men are obliged to 
serve both as prosecutors and as judges. This not 
only undermines judicial fairness; it weakens public 
confidence in that fairness. Commission decisions af¬ 
fecting private rights and conduct lie under the sus¬ 
picion of being rationalizations of the preliminary 
findings which the commission, in the role of prosecu¬ 
tor, presented to itself.” Administrative Manage¬ 
ment in the Government of the United States, Report 
of the President’s Committee on Administrative Man¬ 
agement 36-37 (1937). 

The language above quoted portrays the evil which re¬ 
sults from the same men acting both as prosecutors and 
as judges. In the Court’s opinion, it is stated that the 
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committee established to study the legislation recom¬ 
mended that a judicial section should sit as a fair and 
independent body to make decisions affecting the public 
interest and private rights upon the basis of the records 
and findings presented to it by the administrative sec¬ 
tion. This case is invited to the attention of the court 
because it forcibly brings to the court’s attention the evil 
of having the same person serve both as prosecutor and 
judge as was done in this case. While the plaintiff does 
not have any right under the Administrative Procedural 
Act, supra, the evil which this Act cured is apparent in 
this case, and in fairness to the great number of govern¬ 
ment employees who are now not adequately protected 
in their employment in governmental service, some sem¬ 
blance of a fairness should be apparent in any adminis¬ 
trative action which may affect their status as such em¬ 
ployees. The common law rule of disqualification ap¬ 
plicable to judges extends to every tribunal exercised in 
judicial or quasi-judicial functions. 

42 Am Jur page 310 Par. 20 

The courts have held that participation in a determina¬ 
tion by one disqualified member of a tribunal of three 
affects the action of the whole body. 

42 Am Jur pg. 313 Par. 23 
and cases cited. 

The plaintiff therefore asserts that this court in equity 
and good justice should hold that the Deputy Adminis¬ 
trator Lee could not act both as a prosecutor and judge 
of the alleged facts, and that any such action that he 
took, first as a prosecutor and later as a judge on the 
charges, should be set aside as null and void and of no 
legal effect. 

This Court held in the case of Bailey v. Richardson, 
182 Fed. 2d 46, 86 U. S. App. D. C. 248, that it will not 
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review action of federal executive officials in dismissing 
governmental employees except to insure compliance with 
the statutory requirements. To the same effect is Levy 
v. Woods, 171 Fed. 2d 145, 84 U.S. App. D.C. 138, and 
Carter v. Forrestal, 175 F. 2d 364, 85 U.S. App. D.C. 53. 

The plaintiff in this case on appeal contends strenu¬ 
ously that there was no compliance with the statutory 
procedure. But on the other hand the plaintiff asserts 
that it is now time for this Court to re-examine its posi¬ 
tion as to a review of the judgment of executive officials 
in dismissing governmental employees. It is the view 
of the counsel for the plaintiff that this Court should 
now reverse its former decisions, and at least review 
such decisions where the actions of the public officials 
dismissing governmental employees are arbitrary, capri¬ 
cious or contrary to law. In this connection attention of 
the Court is invited to the decisions of the U. S. Court 
of Claims where that Court has held that it has a right 
to determine whether government employees were dis¬ 
charged for “such cause as will promote the efficiency of 
the service”. 

See the case Gadsden v. United States, 78 Fed. Supp. 
126. In the Gadsen case the Court of Claims said: 

“We have heretofore held in a number of cases 
that an employee of the United States Government 
cannot be discharged from his position and deprived 
of the emoluments thereof unless the procedure laid 
down by the Act of 1912 as a condition precedent 
to his discharge had been complied with. See e.g. 
Elchibegoff v. United States, 106 Ct. Cl. 541; Id., 
329 U.S. 694, 67 S.Ct. 629, 91 L. Ed. 613; Wittner 
v. United States, Ct. Cl., 76 F. Supp. 123; but, on the 
contrary, the Supreme Court and this Court have 
held that if the procedural requirements are complied 
with we have no jurisdiction to review the cause for 
the removal. Eberlain v. United States, 53 Ct. Cl. 
466; Id., 257 U.S. 82, 42 S.Ct. 12, 66 L.Ed. 140; Keim 
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v. United States, 33 Ct. Cl. 174; Id., 177 U.S. 290, 20 
S. Ct. 574, 44 L.Ed. 774; Charles J. Culligan v. United 
States, 107 Ct. Cl. 222; Id., 330 U.S. 848, 67 S.Ct. 
1092, 91 L.Ed. 1292. The determination of whether 
or not a person’s discharge would promote the effi¬ 
ciency of the Government service is vested in the 
administrative officer and no court has power to re¬ 
view his action if that action was taken in good faith. 

On the other hand, if the administrative officer did 
not act in good faith, if he in fact did not discharge 
the employee for a cause that would promote the 
efficiency of the service, but if, on the other hand, he 
was motivated alone by malice toward the employee, 
there would seem to be but little doubt that the em¬ 
ployee’s rights under the Act of 1912 have been vio¬ 
lated. That Act says, that “no person in the classi¬ 
fied civil service of the United States shall be re¬ 
moved therefrom except for such cause as will pro¬ 
mote the efficiency of said service”. If, as a matter 
of fact, he was removed not for a cause that pro¬ 
moted the efficiency of the service, but maliciously, 
merely because his superior did not like him, or 
merely because he wanted his job for some friend of 
his, then obviously the employee’s discharge was 
wrongful and illegal and, therefore, he is entitled to 
recover whatever loss he may have suffered thereby. 

In innumerable cases it has been held that where 
discretion is conferred on an administrative officer 
to render a decision, this decision must be honestly 
rendered, and that if it is arbitrary or capricious, or 
rendered in bad faith, the courts have power to re¬ 
view it and set it aside. This court has this question 
presented to it constantly in cases arising under Gov¬ 
ernment contracts, where the contracting officer and 
the head of the department are given the power to 
render final decisions on questions of fact. • • • 

The Court will not substitute its judgment for that 
of the administrative officer, but the employee never¬ 
theless has the right to the honest judgment of the 
administrative officer. If that officer does not render 
an honest judgment but acts arbitrarily, capriciously 
or maliciously, then undoubtedly the rights of the 
employee have been violated. 
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The plaintiff in this case alleges that he was dis¬ 
charged ‘‘without cause, wrongfully, illegally and 
maliciously”. If he was discharged maliciously and 
without cause, then he has been deprived of the 
rights which the Act of 1912 gave him, and he is 
entitled to maintain this suit under section 145 of the 
Judicial Code, sec. 250, Title 28 U.S.C.A. which gives 
this Court power to render judgment upon a claim 
“founded upon • • • any law of Congress”. 

It may be said that a right to a governmental position 
is not a property right within the Constitutional pro¬ 
visions. But on the contrary there is a long line of de¬ 
cisions which hold that no public official can act arbi¬ 
trarily, capriciously, and contrary to law. 

Hines v. Welch, 23 Fed. 2d 979, 57 App. D.C. 371 
Colorado v. Toll, 268 U.S. 228, 69 L.Ed. 927 
Waite v. Macy, 246 U.S. 606, 62 L.Ed. 892 
Migwd v. McCarl, 291 U.S. 442, 78 L.Ed. 901 

Why then does this Court permit a public official in 
the discharge of an employee of the government to act 
arbitrarily, capriciously and contrary to law. 

Many governmental employees are being dismissed 
upon the arbitrary action of administrative executives. 
Is not their right to government employment as impor¬ 
tant as that of the plaintiff’s in those cases where this 
Court held that the arbitrary action of public officials 
would not be sustained by the Courts? 

This Court has full, complete and adequate jurisdiction 
to curb the arbitrary actions of administrative officials In 
dismissal of governmental employees from the service as 
it has in other matters in which the same public officials 
have acted arbitrarily. It can at least take the same 
jurisdiction as the Court of Claims invokes to examine 
the evidence supporting the dismissal of the govern¬ 
mental employee to the extent of ascertaining that the 
“dismissal is for such cause as will promote the efficiency 
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of the service”. This is as much a statutory right as the 
other procedural rights of the removal statutes. The 
failure of this Court to grant such a review makes the 
government employee an economic slave, subject to the 
caprice and wdiims of his superior in governmental serv¬ 
ice, even though Congress has decreed that such an em¬ 
ployee shall not be discharged “except for such cause as 
will promote the efficiency of the service”., no matter 
how arbitrarily the actions of the executive official, this 
Court has held that they will not review such an action. 
To the counsel for the plaintiff this seems to be a simple 
denial of full justice to a governmental employee. He is 
subject to the dictatorial findings of the superior who 
wishes in many cases to dispense with his services. 

This case is a splendid example of arbitrary action of 
a superior. The Commissioner of Veterans Cases, John 
J. Sullivan, who thoroughly examined the charges against 
this plaintiff, found not one of them sustained by evi¬ 
dence. Yet this plaintiff was discharged by his superior 
without any finding other than his answers to the alleged 
charges were “unsatisfactory”. 

The discharge of the plaintiff was rubber stamped by 
the U. S. Civil Service Commission. In making such a 
review, the Civil Service Commission proceeded on the 
basis that the charges are proved, and that burden is on 
the employee to disprove them. (See Par. 19 of the 
complaint 15-16A). 

This Court in the interest of right and justice should 
modify its decisions previously made in cases of this 
type so that governmental employees can be fully pro¬ 
tected from the arbitrary action of executive officials. 
There exists, no statute which makes the decision of the 
administrative official final in the discharge of govern¬ 
mental employees, or any statute which divests the Dis¬ 
trict Court below of jurisdiction in such cases. The 
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jurisdiction is limited only by decisions of this Court 
which smack of judicial legislation. 

The plaintiff was allegedly removed from governmental 
service by the Deputy Administrator. There was no 
showing that the Deputy Administrator Lee had dele¬ 
gated to him by the Administrator the power to remove 
the plaintiff as an employee. 

The plaintiff contends that such power was lacking, 
and that his removal should have been by the Adminis¬ 
trator of the Civil Aeronautics Administration. 

See the case of TJ. S. v. Wicker sham, 201 TT.S. 390, 50 
L. Ed. 798. 


CONCLUSION 

For the reasons herein stated the judgment in this 
cause should be reversed, and this cause remanded to the 
District Court with instructions to proceed in accordance 
with the views of this Court. 

Respectfully Submitted, 

Claude L. Dawson, 

Attorney for the Appelkmt, 
917 - 15th Street N.W. 
Washington 5, D. C. 
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1 Filed Jan 24 1951 Harry M. Hull, Clerk 

UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 

Charles M. Blackmon, 414 George Mason Drive, 
Arlington, Virginia, 

Plaintiff, 

vs. 

F. B. Lee, Deputy Administrator,Civil Aeronautics 
Administration, Washington, D. C. 

D. W. Nyrop, Administrator, Civil Aeronautics 
Administration, Washington, D. C. 

C. M. Estep, Director of Supply, Civil Aeronautics 
Administration, Washington, D. C. 

Carson W. Culp, Assistant Personal Officer, 

Civil Aeronautics Administration, Washington, D. C. 
Harry B. Mitchell, President, United States 
Civil Service Commission, Washington, D. C. 
Frances Perkins, Member, United States Civil Service 
Commission, Washington, D. C. 

James M. Mitchell, Member, United States Civil 
Service Commission, Washington, D. C., 

Defendants. 

Civil Action No. 325-’51 

Suit For a Declaratory Judgment Fixing and Determin¬ 
ing the Rights of the Plaintiff As a Veteran Prefer¬ 
ence Eligible in Governmental Employment, and for 
Such Other Further Relief That to the Court May 
Appear to be Equitable and Just. 

The Plaintiff for his cause of action complains of the 
defendants and alleges: 

1. That the defendant, F. B. Lee is the duly appointed, 
acting and qualified Deputy Administrator of the Civil 
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Aeronautics Administration, and was at the times herein¬ 
after alleged acting in that capacity only. 

2 2. That the defendant, D. W. Nyrop is now the 

duly appointed, acting and qualified Administrator 
of the Civil Aeronautics Administration, and that he was 
so appointed at a point of time subsequent to the illegal 
and unlawful discharge of the plaintiff as an employee of 
the Civil Aeronautics Administration, and this defendant 
is joined only as a party to this action in order that any 
declaratory judgment entered herein may be fully dis¬ 
charged and carried out according to its terms. 

3. That the defendant, C. M. Estep is the duly ap¬ 
pointed, acting and qualified Director of Supply of the 
Civil Aeronautics Administration and was at the time of 
the occurrence of the matters and things hereinafter al¬ 
leged. 

4. That the defendant Carson W. Culp is the duly 
appointed, acting and qualified Assistant Personnel Officer 
of the Civil Aeronautics Administration and was at the 
time that the matters and things hereinafter alleged oc¬ 
curred. 

5. That the defendants, Harry B. Mitchell, Frances 
Perkins and James M. Mitchell, are the duly appointed, 
acting and qualified members of the United States Civil 
Service Commission and constitute the full membership 
of said Commission, and that the deefndant, Harry B. 
Mitchell, is the President of the said Commission. 

6. That the plaintiff, Charles M. Blackmon was duly 
commissioned in the Signal Corps of the United States 
in August, 1941 with the rank of the grade of a Captain, 
and that thereafter he was duly promoted from a Cap¬ 
tain to a Major, thence to the grade of a Lieutenant 
Colonel, and that he was honorably separated from the 
said militarv service on September 15. 1945 with a rank 
and grade of a Lieutenant Colonel in the Air Force. 
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7. That while in the military forces of the United 
States, as alleged in paragraph 6 hereof, the said plain¬ 
tiff incurred disabilities in line of duty, and that he is 
now suffering from such disabilities which are rated by 
the U. S. Veterans Administration in a degree more than 
ten per cent for direct service connection. 

3 8. That the defendants such as constitute the 

members of the United States Civil Service Com¬ 
mission are charged by law with the administration of 
the so-called civil service laws of the United States re¬ 
lating to the appointment and employment of civilian 
personnel in the governmental positions of the United 
States, and to such of the agencies, administrations, de¬ 
partments or bureaus who are required by law to employ 
only such persons who. are found to be qualified for 
civilian positions in said agencies, administrations, de¬ 
partments or bureaus, and no person may be employed 
unless or until he or she has satisfactorily passed exami¬ 
nations for such civilian positions, or by regulations of 
the said Commission or Executive Orders of the Presi¬ 
dent of the United States are exempted from such ex¬ 
aminations. 

9. The plaintiff alleges that he was employed for a 
period of three months in the Department of Agriculture 
during the year 1934, and thereafter during the year 
1941 he was employed in the Ordnance Department of 
the War Department for a period of approximatelv six 
months prior to his entry into military service, as here¬ 
inbefore alleged. That on or about September 24, 1945, 
he again entered the employment of the United States as 
a civilian employee with the Civil Aeronautics Adminis¬ 
tration in the capacity of Assistant Property Officer with 
a salary of $4300.00, CAF-11, and that thereafter on 
February 20, 1946 he was duly promoted to a CAF-12 
with the title of Property Specialist, with a salary of 
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$5180.00 per annum; that the plaintiff thereafter was 
given ingrade raises in salary and on December 28, 1948 
the plaintiff was placed on involuntary sick leave and 
remained in this status until February 1, 1949; that 
while in this status he was examined by medical experts 
and found to be physically and mentally capable of per¬ 
forming his duties, and that he returned from involun¬ 
tary sick leave on February 1, 1949 by reason of the re¬ 
ports of the medical experts but was finally employed to 
include February 17, 1949. The plaintiff further alleges 
that on or about January 1, 1946, he obtained a status 
of a permanent civil service civilian employee of the 
United States. 

10. The plaintiff further alleges that during the year 
1948 the defendants, C. M. Estep and Carson W. 
4 Culp, entered into a conspiracy with certain other 
employees of the Civil Aeronautics Administration, 
one of the said employees being W. C. Thompson, and it 
was agreed among the said employees that they would 
collude together for the sole and definite purpose of hav¬ 
ing the plaintiff discharged as an employee of the Civil 
Aeronautics Administration, or to use such tactics that 
might or would cause the plaintiff to resign his posiion 
with the said Administration; that in furtherance of such 
a conspiracy, it was agreed among the said parties there¬ 
to that the plaintiff would be removed from his office 
space and placed in a file room, that he would be given 
no stenographic service, or telephone equipment or con¬ 
nections, that he would be given no information as to his 
work, that he would be denied all knowledge of any new 
orders issued as to the manner in which plaintifFs work 
would or should have been done and that the plaintiff was 
assigned instead of his regular work menial .-jobs to be 
performed, that orders were given that the employees 
and associates in the office where the plaintiff worked 
should not associate with him or speak with him or to go 
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to luncheons with him, that the plaintiff was to be com¬ 
pletely ostracized, that he wonld be given what is com¬ 
monly and generally known as the silent treatment, which 
is the nsnal course of treatment given to employees in „ 

governmental service which is accorded to employees who 
are in disfavor with their supervisors, and that the said 
defendants and others comprising the members of the 
conspiracy being unable to break the will of the plaintiff, 
or to otherwise force his resignation through their wicked 
and brutal malicious actions, then reported to the Public 
Health Service that the plaintiff was a mental patient, an 
incompetent who should be retired from governmental 
service on account of his mental condition, and that 
through their wicked and malicious falsehoods comprising 
the history of his case, all of which was a part of the v 

conspiracy, they were able to, and did in fact, persuade a 
physician of the Public Health Service that the plaintiff 
was a mental patient and that he should be retired from 
governmental service. That the plaintiff thereafter duly 
appealed the request for retirement to the United States 
Civil Service Commission, and received a complete 
5 mental and physical examination at Johns Hopkins 4 

University Hospital and was found to be completely 
mentally and phvscally fit for his civilian position which 
he was then occupying, and the Administration’s request 
for plaintiff’s retirement was denied. 

11. The plaintiff further alleges that the said defend- 1 

ants, C. W. Estep, Carson W. Culp, and others in collu¬ 
sion with them, being unable to have the plaintiff retired 

from the employment of the United States then set upon 
another course to separate the plaintiff from his govern¬ 
mental position. ^ 

12. On or about December 2, 1948, at the instance of 
the said defendants mentioned in paragraph 11, and 
others in collusion with them, the said defendant, F. B. 

Lee, as Deputy Administrator of the Civil Aeronautics 
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Administration served upon the plaintiff certain alleged 
charges, which said charges were in the following words 
and figures to wit: 

December 2,1948 

TO: Mr. Charles M. Blackmon 
FROM: Deputy Administrator 

On the basis of the information contained in the report 
of the committee which I established to investigate the 
employee-management situation in the Contract and Re¬ 
quirements Service, several issues have been raised con¬ 
cerning your conduct and performance on the job. 

The records indicate that your employment in CAA 
has been characterized by efforts to seek advancement 
through the process of discrediting vour superiors, criti¬ 
cizing the agency’s policies, and intimidation. For ex¬ 
ample, approximately six months after you entered on 
duty you contacted the Personnal Office with a draft of 
unsubstantiated charges against your immediate superior. 
At that time, you were advised of the published policies 
of the agency outlining the proper procedure for press¬ 
ing a grievance. You were advised that the manner in 
which you were pressing charges was not in accordance 
with the established policies of the agency for advancing 
grievances, that if you had a grievance you should file it 
in accordance with the announced procedure. You with¬ 
drew the charges. 

You continued to complain about your work situation. 
These complaints usually were in the form of criticism 
of the incompetencv of vour superiors or the agency’s 
policies. You were repeatedly advised that you should 
take up comolaints throueh the grievance procedure. In 
spite of this fact, you continued to take up the time of 
busv executives, including officials of this office and the 
Office of the Secretary, with your complaints, and to voice 
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your complaints ontside of the agency. At no time did 
yon list your specific grievances, in order that the agency 
might have an opportunity to determine whether there 
was basis for your complaints. Consequently, it was 
necessary to establish a special committee to make a study 
of the situation surrounding your employment Because 
of the lack of specific grievances from you, the study 
which was necessary was far more involved and 
6 costly than would have otherwise been the case. 

Consequently, you are charged with having con¬ 
ducted a campaign for self-advancement that has seriously 
interrupted the work of the agency and been detrimental 
to the morale of the unit in which you are employed. 
Your activities have resulted in serious interruptions and 
have impaired the efficient operation of the Contract and 
Bequirements Service and the agency as a whole. 

The above general charge is supported by the following 
specific charges and specifications: 

1. The committee finds that you have been insubordi¬ 
nate both in attitude and action. The following specific 
incidents are recorded: 

A. By vour own statement and by other testimony you 
refused to acknowledge Mr. Thompson, the Assistant Chief 
of the Property Management Division, as your superior 
subsequent to December 30, 1947. 

(1) You refused to acknowledge reading his memo¬ 
randum of December 30, 1947, and refused to give him 
the report on your Fort Worth trip which the memoran¬ 
dum required, giving it instead to Mr. Stewart. 

(2) During the week of March 15, 1948, you refused 
to give Mr. Thompson official information which he re¬ 
quested concerning work which you had assigned without 
his knowledge to Mr. Farrah, who was under Mr. Thomp¬ 
son’s supervision, but not vours. 
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B. Yon have refused to talk with Mr. Thompson on 
official business, even before the time that you were placed 
under Mr. Harpers’ supervision, carrying this attitude to 
the extent that in a conference with Mr. Harper, the As¬ 
sistant Service Director, and Mr. Thompson in July, con¬ 
cerning your proposed assignment in New York, you re¬ 
fused to speak directly to Mr. Thompson, and insisted on 
relaying statements to him through Mr. Harper. 

C. In December, 1947, you refused to check on the pos¬ 
sibility of obtaining surplus interphone equipment from 
the Navy when you were specifically requested to do so 
by Mr. Harper, your superior. Your statement at the 
time was that you would refuse to do it, even if Mr. 
Wright (the then Administrator) or the Secretary of 
Commerce ordered you to. 

D. In a meeting with Mr. Huntington, a Management 
Analyst, Mr. Estep, and Mr. Harper, concerning your as¬ 
signment on the preparation of an administrative manual 
for the Property Management function, you openly solic¬ 
ited Mr. Huntington’s criticism of Mr. Estep, your Serv¬ 
ice Director, for having assigned you to the job. 

E. On February 23, 1948, Mr. Sturhahn, the Assistant 
Administrator for Business Management and your su¬ 
perior, specifically instructed you to state in writing com¬ 
plaints which you had been voicing to others. You re¬ 
fused to do so, thereby denying him the opportunity to 
specific information, on the basis of which he could take 

corrective action. 

7 F. On several occasions you have stated that 

you are working for the U. S. Government, and 
have indcated that you do not consder yourself respon¬ 
sible to the CAA for your work when you personally dif¬ 
fer with the decisions of your superiors. 
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2. The committee has found that you have been unduly 
critical in referring to superiors and to the agency. The 
following specific instances are recorded. 

A. You have at various times referred to your su¬ 
periors in obscene language. 

B. In a letter dated September 17, 1947, to the Chief, 
Airways Communications Division, you accused officials 
in Federal Airways and Business Management of indif¬ 
ferent cooperation, costly to the agency in carrying out 
the surplus property acquisition program. 

C. You have voiced open criticism on several occasions 
that neither Mr. Stewart nor Mr. Thompson, your su¬ 
periors, have the ability or background to carry out the 
Properly’ Management function. 

D. You attempted to condition the attitude of a new 
employee, Mr. Hackett, on the first day of duty in vour 
Division, by criticizing and belittling the CAA and the 
Property Management Division. 

3. The committee has found that you have not put 
forth productive effort on all assignments. The follow¬ 
ing specific instance is recorded: 

A. In January, 1948, you were assigned the job of 
preparing an administrative manual for the Property 
Management function. The deadline for completion was 
established as July 1, 1948. By the completion date, you 
had completed less than 20% of the job, which is not con¬ 
sidered satisfactory. 

4. The records of the committee show that you threat¬ 
ened the agency with outside pressures and sources of 
authority of higher level if the agency failed to meet 
your requirements of punishing vour superiors and pro¬ 
viding you with a better position. 
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In addition: 

1. Yon are charged with wilfully using an official car 
for personal business during working hours. 

A. On or about the afternoon of December 16, 1947, 
you drove from the Airways Facilities Shop, Fort Worth, 
Texas, to The Beazley and Brock Plating Company at 
Handey where you had a plating job done on your per¬ 
sonal object. You arrived there at about 3:00 P.M. and 
left about 5:00 P.M. 

B. The next morning you drove there again, using 
the official car to pick up the plating job. You arrived 
about 9:30 a.m. and left about 12:00 noon. 

2. You are charged with use of annual leave without 
appropriate charge. 

A. You did not file leave slips covering the time 
you spent on personal business referred to in the 
above charge. 

8 You are given until December 15, 1948, in which 

to make answer to this letter personally and in 
writing, and to furnish affidavits in support of such an¬ 
swer. In the event that your answer is not satisfactory, 
or you have not made answer within the allotted time, 
you will be removed from the service or other appropriate 
action will be taken on or after 30 days from the date you 
receive this letter. 

This constitutes notification of proposed adverse action 
as required by Section 14 of the Veterans’ Preference 
Act of 1944, as amended. You will continue in an active 
duty status unless you apply for leave and it is properly 
granted. 

/s/ F. B. Lee 
F. B. Lee 
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13. The plaintiff further alleges that on or about De¬ 
cember 14, 1948 he fully answered all of the said alleged 
charges to the best of his ability, and that on February 
17, 1949 he was advised by the said defendant, F. B. Lee, 
that his answers were unsatisfactory. That no finding 
that the plaintiff was guilty of the alleged charges was 
ever made by the said F. B. Lee as Deputy Administrator, 
or any other official of the Civil Aeronautics Administra¬ 
tion, as is required under Section 652 of Title 5 of the 
United States Code, to date hereof. 

14. The plaintiff further alleges that if the finding of 
the said defendant, F. B. Lee “that the plaintiff’s an¬ 
swers to the charges are unsatisfactory” constitutes a 
finding such as is required under Section 652 of Title 5 
of the United States Code, that the plaintiff has been 
denied that due process of law which is required under 
the Fifth Amendment to the Constitution of the United 
States in that the said defendant, F. B. Lee, as Deputy 
Administrator, acted both in the capacity of a prosecutor 
and a judge of the charges and a marshal of the Court 
to enforce the orders both of the prosecutor and the 
judge, and that the action of the said defendant, F. B. 
Lee, as Deputy Administrator, violates the plaintiff’s 
rights to due process under the Fifth Amendment to the 
Constitution of the United States, and is wholly void, and 
of no legal effect whatsoever. 

15. The plaintiff further alleges that the said portion 
of the said alleged charges to wit commencing with the 
words “The records indicate”, and continuing thereafter 
until said alleged charges end with the words, “and the 

agency as a whole”, constitutes a general allega- 
9 tion, and that the plaintiff "was entitled to know the 

specific instances, and the time and places when 
said alleged charges occurred in order that he might 
properly answer the said charges, and although repeated 
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demands were made to the said defendant, F. B. Lee, for 
specific details, no bill of particulars or a better state¬ 
ment was obtained from the said defendant, F. B. Lee, as 
Deputy Administrator, or anyone for him, and that by 
reason thereof the plaintiff was unable to answer snch 
charges all of which were without any basis of true facts. 

16. The plaintiff further alleges that at no time did 
the then Administrator of the said Civil Aeronautics Ad- 
mnistration ever authorize or direct the filing of charges 
against the plaintiff, and that the said F. B. Lee, as 
Deputy Administrator, had no right or authority to file 
any such charges and that the action of the said F. B. 
Lee, as Deputy Administrator, relative to the plaintiff’s 
removal from governmental service upon the basis of 
charges filed by the said Lee is wholly unlawful and ille¬ 
gal, and without authority, and that no authority was 
ever delegated to the said F. B. Lee, as Deputy Adminis¬ 
trator, of the Civil Aeronautics Administration, as far as 
the plaintiff has ever been advised giving or granting to 
the said F. B. Lee, as Deputy Administrator, the right or 
authority to remove personnel on the basis of charges 
against any of the employees of the Civil Aeronautics 
Administration, and particularly this plaintiff, but all 
such charges and procedures thereon become and was the 
sole duty of the Administrator of the Civil Aeronautics 
Administration who has never filed any charges against 
this plaintiff. 

17. The plaintiff further alleges that the part and 
portion of the said alleged charges, as pleaded in para¬ 
graph 12 commencing with the paragraph numbered 1, 
and with the words “The Committee finds” through sub- 
paragraphs A, B, C, D, E and F of said paragraph 1, 
and through paragraph numbered 2 and sub-paragraphs 
A, B, C and D of said numbered paragraph 2, and num¬ 
bered paragraphs 3 and 4, down to the words “In addi¬ 
tion”, are not the charges of the Civil Aeronautics Ad- 
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ministration but are the charges of the said so-called 
Cole Committee alleged to have been determined by them, 
and the plaintiff alleges that the so-called Cole Commit¬ 
tee mentioned in said alleged charges was a committee 
appointed to investigate personnal working condi- 
10 tions in the Civil Aeronantics Administration and 
had no anthoritv to file charges against any em¬ 
ployee and that the testimony before said Cole Committee 
was privileged and confidential as well as their findings, 
and that the said defendants, snch as constitute employees 
of the Civil Aeronantics Administration, have at all times 
refnsed to permit the plaintiff, or his counsel, or anyone 
else except certain persons in the Civil Aeronantics Ad¬ 
ministration to see the record of the evidence taken at 
the hearing of the said Cole Committee, and that neither 
the plaintiff or his counsel, or any person representing 
the plaintiff, have been permitted to examine the record 
made by the said Cole Committee not even the testimony 
or evidence before the said Cole Committee relating to 
the plaintiff, and this refusal on the part of the said 
defendants likewise constitutes a violation of the due 
process clause of the Fifth Amendment to the Constitu¬ 
tion of the United States, and the plaintiff not being able 
to examine the evidence of record before the said Cole 
Committee was unable to properly refute any such al¬ 
leged charges, and this likewise is a violation of the Fifth 
Amendment requiring due process. 

18. The plaintiff further alleges that after the said 
defendant, F. B. Lee, as Deputy Administrator, found 
that the answers of the plaintiff were unsatisfactory, and 
apparently being of the opinion that the star chamber 
proceedings could not be approved, permitted the record 
in the plaintiff’s personnel folder to be built up by in¬ 
serting after his so-called judgment against the plaintiff 
certain papers which were not contained in plaintiff’s 
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file on the date of the alleged decision of the Deputy 
Administrator. That the act of snpplementing the rec¬ 
ord of the plaintiff after an alleged decision by the 
Deputy Administrator was likewise a violation of the 
plaintiff’s right of due process under the Fifth Amend¬ 
ment of the Constitution of the United States. 

19. The plaintiff further alleges that after his illegal 
and unlawful discharge from governmental service, as 
hereinbefore alleged, the plaintiff duly appealed to the 
United States Civil Service Commission, and that an al¬ 
leged hearing was heard at which hearing the said de¬ 
fendants, C. M. Estep, Carson W. Culp, and others asso¬ 
ciated with them in their conspiracy to have the plaintiff 
discharged as an employee, appeared and offered 
11 testimony, and among their witnesses was one W. 

C. Thompson who on numerous and divers occa¬ 
sions during the course of such hearings, after being duly 
sworn, committed perjury, making many false statements 
as to the actions and duties of the plaintiff as an em¬ 
ployee, and that the said defendants, C. M. Estep, and 
Carson W. Culp, and others who were members of the 
conspiracy, aided the said W. C. Thompson in furtherance 
of the false and untrue statements and testimony given 
at such hearings. That the said defendants, Harry B. 
Mitchell, Frances Perkins and James M. Mitchell, as such 
constitute the United States Civil Service Commission 
and their subordinates are required under Section 14 of 
the Veterans Preference Act of June 27, 1944 to hear 
anneals from veteran preference eligibles such as this 
plaintiff. The plaintiff, however, alleges in the conduct 
of such hearings as are required under the said Section 
-14. and in the plaintiff’s hearings, the said members of 
the United States Civil Service Commission had adopted 
as a policy the rule of affirming the actions taken by the 
agencies from which the appeals are taken by veteran 
preference eligibles, and which practice was particularly 
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applicable to the plaintiff’s appeal, that where charges 
are made by an agency of the government the bnrden of 
proof is thrown npon the employee to disprove snch 
charges rather than requiring the agency to submit proof 
of such charges, and this policy and rule was adopted on 
plaintiff’s appeal to the United States Civil Service Com¬ 
mission, and this rule and policy applied to the plaintiff’s 
appeal was likewise a violation of the plaintiff’s rights to 
due process under the Fifth Amendment to the Constitu¬ 
tion of the United States. 

20. The plainiff further alleges that upon his appeal 
to the United States Civil Service Commission he raised 
each and every point brought out by the allegations of 
this complaint, and that the said defendants, such as con¬ 
stitute the United States Civil Service Commission, either 
ignored such questions or denied the same. That on Oc¬ 
tober 31, 1950 the United States Civil Service Commission 
in all things approved the plaintiff’s illegal and unlawful 
discharge from governmental service, although such ap¬ 
proval could only be, and is, solely based upon false and 
perjured evidence of witnesses for the Civil Aeronautics 
Administration or by reason of the rules and policies of 
the United States Civil Service Commission. 

12 21. The plaintiff further alleges that having 

fully exhausted any administrative appeal that he 
might have from his illegal and unlawful discharge from 
governmental service brings this action, and that unless 
this Court grants him the relief prayed for he will be 
without remedy. 

22. The plaintiff further alleges that in the interest of 
right and justice this Court should enter a declaratory 
judgment to the effect that the plaintiff has never been 
lawfully or legally discharged as an employee of the Civil 
Aeronautics Administration for any or all of the reasons 
hereinbefore alleged. 
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WHEREFORE, the plaintiff prays: 

1. That due process issue directing and commanding 
the said defendants, and each of them, to appear and an¬ 
swer this bill of complaint. 

2. That the Conrt enter a declaratory judgment fixing 
and determining the rights of the plaintiff as a veteran 
preference eligible in governmental employment. 

3. That the Court in the said declaratory judgment 
decree and declare that the plaintiff was never legally 
or lawfully separated from his civilian position in the 
Civil Aeronautics Administration. 

4. That in the said declaratory judgment the Court 
order and direct the said defendants, as are officials of 
the Civil Aeronautics Administration, to restore the 
plaintiff to his proper position in the Civil Aeronautics 
Administration, and that the Court further order all de¬ 
fendants to restore the plaintiff to his proper official posi¬ 
tion from which he was illegally and unlawfully dis¬ 
charged as of the date of his illegal and unlawful dis¬ 
charge, together with all rights, benefits, and privileges 
that would or might accrue from a continuity of service 
from the date of such illegal or unlawful discharge to the 
date of the judgment. 

5. That the plaintiff have such other and further re¬ 
lief that may be equitable or just, or may be necessary 
to fully carry out the provisions of any declaratory judg¬ 
ment entered herein. 

/s/ Charles M. Blackmon 
Charles M. Blackmon 

13 /s/ Claude L. Dawson 

Claude L. Dawson, 

Attorney for the Plaintiff, 

917 - 15th St., N. W., 

Washington 5, D. C. 
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DISTRICT OF COLUMBIA, SS: 

CHARLES M. BLACKMON, being first duly sworn on 
Ids oath deposes and says that he is the plaintiff in the 
above entitled action; that he has read the within and 
foregoing complaint and knows the contents thereof; That 
the matters and things therein stated of his personal 
knowledge are trne, and those stated upon information 
and belief he believes to be true. 

/s/ Charles M. Blackmon 

Subscribed and sworn to before me this 23rd day of 
January A.D. 1951. 

/s/ Kathryn J. Knlls, 

Notary Public, 

District of Columbia 

My commission expires: August 15, 1955. 

• • • • 

14 Filed Mar 16 1951 Harry M. Hull, Clerk 

Answer 

The defendants for their answer to the complaint here¬ 
in state: 

(1) The defendants admit the allegations of para¬ 
graph 1 of the complaint. 

(2) The defendants admit the allegations of para¬ 
graph 2 of the complaint, except that they deny that 
plaintiff’s discharge was illegal or unlawful. 

(3) The defendants deny the allegations of paragraph 
3 of the complaint, and aver that at the times of the em¬ 
ployment and discharge of the plaintiff by the Civil Aero¬ 
nautics Admiinstration, said C. M. Estep was variously 
Contract and Service Officer and Director, Contracts and 
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Requirements Service, and is now Chief of the Supply 
Division of the Civil Aeronautics Administration. 

(4) The defendants admit the allegations of para¬ 
graph 4 of the complaint, except that they aver that Car- 
son W. Culp is no longer in the employ of the Civil 
Aeronautics Administration. 

(5) The defendants admit the allegations of para¬ 
graph 5 of the complaint. 

(6) The defendants have no knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the alle¬ 
gations of paragraph 6 of the complaint, except that 
they admit that the plaintiff was commissioned in the 

Signal Corps of the United States in August, 1941, 
15 and they aver that on September 15, 1945, the 
plaintiff was honorably separated from the mili¬ 
tary service, with the rank and grade of a Lieutenant 
Colonel in the Signal Corps. 

(7) The defendants have no knowledge or informa¬ 
tion sufficient to form a belief as to the truth of the alle¬ 
gations of paragraph 7 of the complaint. 

(8) The allegations of paragraph 8 of the complaint 
are legal conclusions which require no answer. 

(9) The allegations of paragraph 9 of the complaint 
are irrelevant and immaterial, but if an answer to said 
allegations is required, the defendants admit the allega¬ 
tions of said paragraph 9 of the complaint, except the 
defendants aver that the plaintiff was Promoted to a 
CAF-12 position on Februarv 24, 1946, and remained on 
involnnterv sick leave until February 8, 1949, and that he 
was removed from his position effective March 7, 1949; 
and excent further that the defendants denv that the 
nlaintiff was ever finally determined bv the Civil Service 
Commission to be fit to perform useful and efficient serv¬ 
ice within the meaning of the Retirement Act. 
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(10) The defendants aver that the allegations of para¬ 
graph 10 are irrelevant and immaterial, but if an answer 
to said allegations is required, the defendants deny each 
and every allegation of said paragraph 10, except that 
they aver that the plaintiff was temporarily, for a period 
of two or three weeks, located in temporary quarters, 
pending the location of a new office for the plaintiff, after 
he had threatened a physical attack upon another em¬ 
ployee of the Civil Aeronautics Administration; and de¬ 
fendants further aver that proceedings for the retirement 
of the plaintiff based upon findings of the Public Health 
Service were instituted by the Civil Aeronautics Adminis¬ 
tration and that those retirement proceedings were later 
terminated by the Civil Service Commission because of 
the discharge of the plaintiff for cause by the Civil Aero¬ 
nautics Administration. 

16 (11) The defendants deny each and every alle¬ 

gation contained in paragraph 11 of the complaint 

(12) The defendants aver that a letter of charges was 
sent to the plaintiff by the Civil Aeronautics Administra¬ 
tion on December 2, 1948, as set forth in said paragraph 
12, but the defendants deny each and every other allega¬ 
tion contained in said paragraph. 

(13) The defendants deny the allegations contained in 
paragraph 13 of the complaint, except that they aver that 
the plaintiff filed an answer to the charges, and that on 
February 17, 1949, the plaintiff was notified by the Civil 
Aeronautics Administration and the Department of Com¬ 
merce that his answer had been considered and was not 
deemed satisfactory and that he would be removed from 
his position effective March 7,1949. 

(14) The allegations contained in paragraph 14 of the 
complaint are conclusions of law to which no answer is 
required, but if an answer is required the defendants 
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deny each and every allegation contained in said para¬ 
graph 14. 

(15) The defendants deny each and every allegation 
contained in paragraph 15 of the complaint, and aver that 
the plaintiff answered the charges in detail. 

(16) The defendants deny each and every allegation 
contained in paragraph 16 of the complaint, and aver 
that the plaintiff failed to file an appeal with the Civil 
Aeronautics Administration Board of Grievance Appeals, 
as he was advised by the separation notice, mentioned in 
paragraph 13 of this answer, and the defendants further 
aver that the recommendations of said Board of Griev¬ 
ance Appeals are reviewed by the Administrator of the 
Civil Aeronautics Administration, so that the plaintiff by 
failing to file such an appeal waived any right to have 
said charges and his answer thereto decided by said Ad¬ 
ministrator. 

(17) The defendants aver that the allegations of para¬ 
graph 17 of the complaint are irrelevant and imma- 

17 terial inasmuch as the plaintiff was called upon to 
answer only the charges specifically set forth in the 
letter of charges set out in paragraph 12 of the complaint. 
If it is necessary to answer said allegations, the defend¬ 
ants deny each and every allegation contained in para¬ 
graph 17 of the complaint, except that they aver that said 
F. B. Lee, the then Acting Administrator of the Civil 
Aeronautics Administration, established a temporary com¬ 
mittee of certain employees of the Civil Aeronautics Ad¬ 
ministration and the Department of Commerce to mahe 
a confidential investigation and submit a confidential re¬ 
port to him concerning any personnel or management 
problems in the Contracts and Requirement Service of 
thA Civil Aeronautics Administration that might be de¬ 
veloped by the committee in the course of its investiga¬ 
tion, and the defendants further aver that the plaintiff 
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was furnished a copy of his own testimony taken by said 
committee. 

(18) The defendants aver that the allegations of par¬ 
agraph 18 of the complaint are irrelevant and imma¬ 
terial, but if an answer is required to said allegations, 
the defendants deny each and every allegation contained 
in said paragraph 18, except that the defendants admit 
certain papers were placed in the plaintiff’s personnel file 
subsequent to the date of the issuance of the notice of 
separation referred to in paragraph 13 of this answer, 
but the defendants aver that such papers were only a re¬ 
duction to memorandum form of previously reported 
facts pertaining to certain actions of the plaintiff which 
had occurred prior to the issuance of charges against 
him and which form the part of these specific charges 
against him as set forth in paragraph 12 of the complaint. 
The defendants further aver that the only charges which 
the plaintiff was called upon to answer were the charges 
set forth in the said notice of specific charges set forth 
in paragraph 12 of the complaint, and the defendants 
further aver that the personnel file of the Civil Aeronau¬ 
tics Administration is confidential property of the Civil 
Aeronautics Administration and the United States Gov¬ 
ernment and does not constitute in any sense the record 
or property of the plaintiff. 

18 (19) The defendants admit that the plaintiff 

appealed his discharge to the United States Civil 
Service Commission, and that C. M. Estep, Carson W. 
Culp and W. C. Thompson appeared and testified as wit¬ 
nesses, but deny each and every other allegation contained 
in said paragraph 19 of the complaint. 

(20) The defendants deny each and every allegation 
contained in paragraph 20 of the complaint, and aver that 
the Civil Service Commission passed upon each and every 
issue raised by this complaint, and, after full hearings 
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before the Chief Law Officer, the Board of Appeals and 
Review and the Commissioners of the Civil Service Com¬ 
mission, the Commission found as a fact that the plaintiff 
had been properly discharged for cause in accordance 
with the applicable statutes, and that there was no sub¬ 
stance to his defenses and countercharges which are the 
matters and things set forth in the complaint herein. 

(21) The defendants deny each and every allegation 
contained in paragraph 21 of the complaint, except the 
defendants admit that the plaintiff has exhausted his ad¬ 
ministrative remedies. 

(22) The defendants deny each and every allegation 
contained in paragraph 22 of the complaint. 

(23) For a first affirmative defense. 

The defendants aver that this court lacks jurisdiction 
over the subject-matter of this action, in that, among 
other things, this is a suit against the United States to 
which it has not consented. 

(24) For a second affirmative defense. 

The defendants aver that this court lacks jurisdiction 
over the subject-matter of this action, in that, among 
other things, the decision of the Civil Service Commission 
is without procedural irregularities, is conclusive on all 
issues herein, and is not subject to judicial review. 

(25) For a third affirmative defense. 

The defendants aver that this court lacks juris- 
19 diction over the subject matter of this action, in 
that the discharge of the plaintiff was an exercise 
of executive discretion which is beyond the power of this 
court to review. 

(26) For a fourth affirmative defense. 

The defendants aver that the complaint fails to state a 
claim upon which this court can grant relief, in that, 
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among other things, the discharge of the plaintiff was 
properly and lawfully accomplished in the exercise of 
legal authority. 

WHEREFORE, defendants pray that this claim be 
dismissed. 


/s/ Newell A. Clapp 
Newell A. Clapp 
Acting Assistant 

Attorney General 

• • • • 


21 Filed Oct 12 1951 Harry M. Hull, Clerk 


Defendants 7 Motion for Summary Judgment 

Pursuant to Rule 56 of the Federal Rules of Civil Pro¬ 
cedure, the defendants respectfully moves this Court for 
summary judgment, upon the pleadings heretofore filed 
herein and the annexed affidavits of William C. Hull and 
Donald R. Harvey, on the ground that there is no genuine 
issue of fact and defendants are entitled to judgment as 
a matter of law. 

/s/ James R. Browning 
James R. Browning 
Acting Assistant 
Attorney General 

• • • • 


30 Filed Oct 24 1951 Harry M. Hull, Clerk 

Notice for Summary Judgment 

Comes now the plaintiff in the above entitled case and 
moves for a summary judgment in favor in accordance 
with the prayer of the complaint in this cause. 


This motion is based upon the records and files in this 
canse and the motion of the defendants for a summary 
judgment which admits all of the facts properly pleaded 
in the complaint. 

/s/ Claude L. Dawson 
Claude L. Dawson, 

Attorney for the Plaintiff, 
917-15th St, N. W., 
Washington 5, D. C. 

• • • • 

112 Filed June 11 1952 Harry M. Hull, Clerk 

Order 

This cause having come on for hearing on March 31, 
1952, on plaintiff’s motion for summary judgment and 
defendant’s motion for summary judgment and the Court 
having considered the pleadings, exhibits, memoranda and 
arguments of counsel, it is this 11th day of June, 1952, 

ORDERED that the plaintiff’s motion for summary 
judgment be and the same hereby is denied; and it is 
further 

ORDERED that the defendant’s motion for summary 
judgment be and the same hereby is granted; and it is 
further 

ORDERED that the complaint herein be and the same 
hereby is dismissed. 


/s/ Buraita Shelton Matthews 
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113 Filed Aug 1 1952 Harry M. Hall, Clerk 

Notice of Appeal 

Notice is hereby given this 1st day of Aagast, 1952, 
that Charles M. Blackmon, plaintiff in the above entitled 
canse hereby appeals to the United States Coart of Ap¬ 
peals for the District of Colnmbia from the jadgment of 
this Coart entered on the 11th day of Jane, 1952 in favor 
of the defendants, against said plaintiff. 

/s/ Claade L. Dawson 
Clande L. Dawson 
Attorney for Plaintiff 
917 - 15th Street N. W. 
Washington 5, D. C. 

• • • • 
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®mteb States Court of Appeals 

FOR THE DISTRICT OF COLUMBIA CIRCUIT 


No. 11,590 


Charles M. Blackmon, appellant 

v. 

F. B. Lee, Deputy Administrator, Civil Aeronautics 
Administration, et al., appellees 

BRIEF FOR THE APPELLEES WITH SUPPLEMENTAL APPENDIX 

Cormterstatement of the Case 

Appellant’s statement of the case requires a counterstate¬ 
ment, since appellant has done no more than set forth his plead¬ 
ings. The case, however, was decided upon cross motions for 
summary judgment (App. 24 1 ), appellee’s motion being sup¬ 
ported by affidavits. Appellant has neither printed the affi¬ 
davits nor referred to the matter contained therein in his brief. 
The uncontroverted affidavits of William C. Hull, Executive 
Assistant to the Civil Service Commissioners, and of Donald 
R. Harvey, personnel officer of the Civil Aeronautics Adminis¬ 
tration, set forth the documentary facts of the case necessary 
to a decision and are printed in the supplemental appendix to 
this brief. 

This is a suit for reinstatement to a civil service position. 
Appellant was employed as a Property Specialist CAF-12, De¬ 
partment of Commerce, Civil Aeronautics at Washington, D. C. 
On December 2,1948, appellant was given a 30 day notice of his 
proposed discharge, to promote the efficiency of the service, 
pursuant to Section 14 of the Veterans Preference Act. (App. 
7-11.) The charges consist of an opening statement followed 

1 The appendix printed with appeUant’s brief is referred to as “App.” and 
the appendix printed with appellees’ brief is referred to as “S. App.” 

( 1 ) 
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by 17 specifications of insubordination and other misconduct. 
The opening paragraphs of the charges explain that appellant’s 
complaints about his work situation had made it “necessary for 
the Deputy Administrator to establish a special committee to 
make a study of the situation.” (App. 8.) Charges were filed 
against appellant only after this Committee had reported to 
Deputy Administrator and most of the specific charges set forth 
in detail the incidents which the special committee [known as 
the Cole Committee] found to warrant proceedings under Sec¬ 
tion 14. 

According to these charges, among other things, the appel¬ 
lant had, on different occasions, flatly refused to carry out orders 
given to him by three of his superiors, he had unduly criticised 
his superiors, announced his refusal to recognize their author¬ 
ity, and failed to perform assigned tasks. 

Appellant answered these charges in detail, submitting a 21- 
page answer which maintained that in all respects his superiors 
were wrong and he was right. (S. App. 47-50.) On February 
17, 1949, the appellant was given a notice of removal which 
stated that “your answer to the charges [dated December 2, 
1948] has now been considered and was not deemed satisfac¬ 
tory.” (S. App. 7.) Appellant was also advised of his right 
to appeal the removal decision to the Civil Service Commis¬ 
sion. On appeal, the Commission investigated the case and 
an 8-day hearing was held in the office of the Chief Law Officer 
of the Commission. Appellant participated in this hearing in 
person and through counsel, and both he and the Civil Aero¬ 
nautics Administration introduced testimony by witnesses, ex¬ 
hibits and affidavits (S. App. 13-14). On October 20, 1949, 
the Acting Chief Law Officer of the Commission issued a deci¬ 
sion upholding appellant’s discharge, supported by a 29-page 
report which analyzes the issues and evidence point by point 
(S. App. 11-45). 

Appellant’s further administrative appeal was referred to 
the Board of Appeals and Review of the Civil Service Com¬ 
mission which also held a hearing at which testimony was again 
taken (S. App. 9). On July 18, 1950, the Civil Service Com¬ 
mission, acting on the entire record, affirmed the decision of 
the Chief Law Officer. Appellant requested and was given a 
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third oral hearing before the Civil Service Commissioners, and 
on October 12, 1950, the Commissioners “after a careful re¬ 
consideration of all the facts in this case, including the state¬ 
ments made in the hearing before the Commissioners on Sep¬ 
tember 27,1950” affirmed the discharge (S. App. 46). 

On January 24, 1951, appellant brought suit against the 
named officials of the Civil Aeronautics Administration and 
the Civil Service Commissioners (App. 2-17), alleging that the 
named officials of the CAA had entered into a conspiracy to 
procure his discharge (App. 5); and that plaintiff’s discharge 
was contrary to Section 14 of the Veterans Preference Act and 
in violation of appellant’s rights to due process under the Fifth 
Amendment to the Constitution of the United States (App. 
15-16). After appellant’s answer (App. 18-24), the defend¬ 
ants moved for summary judgment upon the Hull and Harvey 
affidavits, setting forth the official records which fully disclose 
the procedure used in effectuating appellant’s discharge and 
the reasons therefor. Appellant cross-moved for summary 
judgment without any affidavits or in any other way contro¬ 
verting the matter shown in appellees’ motion for summary 
judgment (App. 24-25). 

On June 11,1952, the District Court entered an order deny¬ 
ing appellant’s motion for summary judgments, granting ap¬ 
pellees’ motion for summary judgment, and dismissing the 
complaint (App. 25). On appeal here, appellant contends that 
this order should be reversed because (1) the Civil Aeronautics 
Administration officials failed to make findings with regard 
to the plaintiff’s guilt or innocence of the charges; (2) the 
appellee F. B. Lee, as Deputy Administrator of the CAA could 
not act both as “prosecutor and judge” and had no power of 
removal; (3) the so-called “Cole committee” had no authority 
to file any charges against appellant; and, (4), there was no 
evidence to sustain any of the charges. We submit that these 
contentions border on the frivolous and are wholly without 
merit. We shall show that the plaintiffs discharge was in ac¬ 
cordance with the procedural requirements of Section 14 of the 
Veterans Preference Act and 5 U. S. C. 652 (a), that this Court 
lacks jurisdiction to review the evidence behind the reasons 
assigned for appellant’s discharge. 
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STATUTES INVOLVED 

Section 14 of the Veterans Preference Act, 5 U. S. C. 863 
and 5 U. S. C. 652 are printed at pages 6 to 8 of appellant’s 
brief. 

SUMMARY OF ARGUMENT 

1. Appellant’s discharge was in accordance with the proce¬ 
dural requirements of Section 14 of the Veterans Preference Act 
and 5 U. S. C. 652 (a), and is not subject to judicial review. 
Appellant was given a specific notice of charges and oppor¬ 
tunity to answer, notice of adverse decision and an appeal to 
the Civil Service Commission. He exhausted these rights in 
full, and any further inquiry by this Court would constitute 
an interference with the Executive branch and an unconsented 
suit against the United States. There is no basis in this rec¬ 
ord for re-consideration of the settled rules, since the charges 
are amply established. 

ARGUMENT 

I 

Appellant’s discharge was in accordance with the procedural 
requirements of Section 14 of the Veterans Preference Act 
and 5 U. S. C. 652 (a), and is not subject to judicial review 

Section 14 of the Veterans Preference Act, 5 U. S. C. 863, 
sets forth the procedural requirements that must be followed 
in effectuating the discharge for cause of a veteran who is a 
permanent or indefinite employee in the Executive Branch of 
the Federal Government. These requirements include a 30- 
day notice of the proposed action, specific charges, opportunity 
to answer personally and in writing, notice of adverse decision, 
and an appeal to the Civil Service Commission. 5 U. S. C. 
652 (a) which applies to non-veteran employees in the classi¬ 
fied civil service, is substantially embraced by Section 14 of the 
Veterans Preference Act. Carter v. Forrestal, 84 U. S. App. 
D. C. 248, 175 F. 2d 364, cert, denied 338 U. S. 832. This 
section adds only a requirement that “the reasons for re¬ 
moval * * * shall be made a part of the records of the 

proper department or agency.” 

It is apparent from the official record in this case, presented 
in the affidavits in support of appellees’ motion for summary 
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judgment, that these procedural requirements were fully met 
in effectuating appellant’s discharge. He received a 30 day 
notice with specific charges (App. 7-11); he was given an oppor¬ 
tunity to answer and, as he himself alleges “fully answered” 
the charges (App. 12; S. App. 47-50.) The notice of removal 
referred to the charges and stated that appellant had not given 
a satisfactory answer to them (S. App. 71). Appellant was 
accorded three appeal hearings, with repeated opportunities to 
make his defense to the charges. The entire procedure was far 
in excess of the statutory requirements. Appellant’s claimed 
procedural irregularities are without any substance, and can be 
briefly considered. 

Appellant’s contention that the charges are not specific 
(Appellant’s Brief, p. 11) is fully answered by the charges them¬ 
selves and by his detailed answer. Deviny v. Campbell, 90 
XJ. S. App. D. C. 71, 194 F. 2d 876. The contention that no 
finding was made with respect to the charges against him (Ap¬ 
pellant’s Brief, p. 11) is fully answered by the notice itself (S. 
App. 71). 

His contention that the Deputy Administrator of the CAA 
could not file charges and decide them (Appellant’s Brief 
12-14) is answered by the fact that the prohibition against such 
action is not found in the statutes but must be drawn from the 
Fifth Amendment to the United States Constitution. It is, 
however, settled that the procedural requirements of a due 
process hearing do not apply to the discharge of a federal 
employee. AngiXly v. United States, 199 F. 2d 642 (C. A. 
2); Deviny v. Campbell, supra; Bailey v. Richardson, 86 
U. S. App. D. C. 248, 182 F. 2d 46, affirmed by an equally 
divided court, 314 U. S. 918. Moreover, the determination of 
the Deputy Administrator was fully reviewed, in accordance 
with the statutory scheme, by impartial officers of the United 
States Civil Service Commission, whose decisions are manda¬ 
tory and final. Johnson v. Nelson, 86 App. D. C. 98,180 F. 2d 
386, certiorari denied, 339 U. S. 957. 2 

* Contrary to appellant’s contention that the Civil Service Commission 
placed the burden of proof upon him to disprove the charges (Appellants 
Brief, p. IS), the report of the Chief Law Officer, its hearing agent, shows 
that the Commission made a full investigation and found the facts “upon 
the weight of the evidence” (S. App. 23, 45). 
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Appellant’s contention that the so-called Cole Committee 
had no authority to file charges against him (Appellant’s Brief, 
p. 9) is answered by the fact that he was not required to answer 
the charges of the Cole Committee, but only the charges con¬ 
tained in the notice of charges from the Deputy Administrator. 
That appellee Lee conducted an investigation before placing 
charges against appellant is hardly a ground for complaint. 
In Angilly v. United States, supra, the formal charges were 
preceded by an investigation. (See Chief Law Officer’s Re¬ 
port, S. App. 16.) Appellant’s contention that there is no 
proof of the authority of the Deputy Administrator of the Civil 
Aeronautics Administration to remove him (Appellant’s Brief, 
p. 19) hardly requires an answer since by its title alone, the 
Deputy’s office carries authority to remove subordinates. 
Moreover, as the Civil Service Commission found, the charges 
were “the charges of the administrative officer of the employ¬ 
ing agency.” (S. App. 16.) 

The procedural requirements having been met, this Court has 
no jurisdiction to review the reasons assigned for appellant’s 
discharge. Watson v. Pace, C. A. D. C. No. 11,441, decided 
January 22, 1953; Angilly v. United States, supra; Poivell v. 
Brannan, 90 U. S. App. D. C. —, 196 F. 2d 876; Deviny v. 
Campbell, supra; Bailey v. Richardson, supra; Carter v. For- 
rested, 85 App. D. C. 53, 175 F. 2d 364, certiorari denied 338 
LJ. S. 832; Levy v. Woods, 84 U. S. App. D. C. 138, 171 F. 2d 
145. Any inquiry into the reasons assigned for appellant’s dis¬ 
charge would constitute an “interference of the courts with 
the performance of the ordinary duties of the executive de¬ 
partments of the Government, productive of nothing but mis¬ 
chief.” Decatur v. Paulding, 14 Pet. 497, 515. Moreover, 
since the action of the appellees herein was their action as 
officers of the United States, authorized by valid statute, any 
further inquiry in this suit for specific relief would constitute 
an unconsented suit against the United States. Larson v. 
Domestic & Foreign Corp., 337 U. S. 682. 

Appellant concedes the rule of these decisions, but urges 
that it be reconsidered in the light of his contention that 
there is no evidence to sustain the charges. (Appellant’s 
Brief pp. 15-19.) The record in this case does not, however, 
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present any conceivable basis for reconsideration of the settled 
rule, since the records show that the charges were “amply estab¬ 
lished.” Deviny v. Campbell, supra, 90 U. S. App. D. C. — 
194 F. 2d at p. 880. As the Chief Law Officer’s report 
shows, there was ample evidence from which it could be reason¬ 
ably found that the appellant had consistently defied his 
superiors, believing himself better qualified than they to do 
their jobs. The facts set forth and carefully analyzed in this 
report dispose of appellant’s unsupported charges. 3 

CONCLUSION 

For the foregoing reasons, it is respectfully submitted that 
the order of the District Court, denying appellant’s motion 
for summary judgment, granting appellee’s motion for sum¬ 
mary judgment, and dismissing the complaint, should be 
affirmed. 

Warren E. Burger, 

Assistant Attorney General. 

Charles M. I relax, 

United States Attorney, 

Attorney for Appellees. 

Of Counsel: 

Edward H. Hickey, 

Joseph Korner, 

Attorneys, Department of Justice. 

*Of appellant’s charges of conspiracy and prejudice on the part of his 
superiors, the Chief Law Officer said that “not a single one of them is 
well-founded” (S. App. 43), and appellant offers nothing here to rebut 
this finding. 




10 


in sustaining his removal from the position of Property- 
Specialist, Civil Aeronautics Administration, on charges 
of insubordination and other misconduct. On the basis 
of the record in the case, including the representations 
made at a hearing before the Commissioners, the Com¬ 
mission affirms its previous action in the case. 

10. The final decision of the United States Civil Service 
Commissioners in the case of plaintiff Charles M. Blackmon was 
sent to the legal representative of the said plaintiff by a letter 
of October 31,1950 (Exhibit No. 3), and completes the adminis¬ 
trative action of the United States Civil Service Commission 
on the appeal of the said plaintiff filed under Section 14 of the 
Veterans Preference Act of 1944, as amended. 

Exhibit 1 

United States Civil Service Commission, 

Washington 25, D. C., October 20,1949. 
Mr. Oliver C. Short, 

Director of Personnel, Department of Commerce, 
Washington 25, D. C. 

Dear Mr. Short: Reference is made to the appeal to the 
Commission under Section 14 of the Veterans’ Preference Act 
of 1944, as amended, of Mr. Charles M. Blackmon in regard 
to his removal from the position of Property Specialist, 
CAF-12, Department of Commerce, Civil Aeronautics Ad¬ 
ministration, Washington, D. C., effective March 7, 1949. 

The evidence in connection with the appeal was duly con¬ 
sidered and there is transmitted, herewith, a copy of my find¬ 
ings and recommendation affirming the action of the Depart¬ 
ment of Commerce, Civil Aeronautics Administration, relative 
to the discharge of Mr. Blackmon. In addition, there is en¬ 
closed a copy of the transcript of the hearing held in the Com¬ 
mission in connection with the appeal of Mr. Blackmon. 

For the Commission: 

Very respectfully, 

Charles H. Barnes, 
Charles H. Barnes, 

Acting Chief Law Officer. 

Enclosure: 526S. 

cc: Mr. Donald R. Harvey, Director, Personnel Service, 
Civil Aeronautics Administration, Department of Commerce, 
Washington 25, D. C. 
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United States Civil Service Commission, 

Office of the Chief Law Officer, 

Washington, D. C . 

APPEAL OF CHARLES M. BLACKMON 

Under Section 14 of the Veterans’ Preference Act of 1944, 03 

amended 

Appeal of a discharge effective March 7,1949, from the posi¬ 
tion of Property Specialist, CAF-12, $6,474.60 per annum in 
the Department of Commerce, Civil Aeronautics Administra¬ 
tion, Washington, D. C. 

introduction 

The Commission’s record of this appeal is a voluminous one, 
due to the nature of the case and the issues involved, and 
considerable time has been expended in its investigation and 
conducting a hearing on the matter. The investigation was 
conducted from March 2, to May 26, 1949, and thereafter a 
hearing was scheduled for June 7, 1949, but postponed at the 
request of the parties until June 29, 1949. The hearing con¬ 
sumed approximately eight full days on nine different days 
between June 29, and August 31, 1949, and subsequently the 
parties submitted briefs on the appeal. 

The basic facts of the case and the appeal proceedings are 
outlined hereinafter. 

Under date of December 2, 1948, Mr. F. B. Lee, Deputy Ad¬ 
ministrator, Civil Aeronautics Administration, directed a four 
page notice of proposed discharge to Mr. Blackmon. This 
notice contained one “general” charge that Mr. Blackmon’s 
employment had been “characterized by efforts to seek ad¬ 
vancement through the process of discrediting your super¬ 
visors, criticizing the agency’s policies, and intimidation.” In 
addition, the notice contained six individual charges composed 
of some seventeen “specifications” in support of the so-called 
“general” charge, and advised Mr. Blackmon of his right to 
reply to the proposed action within thirteen days. 

Mr. Blackmon replied to the December 2d notice of Mr. 
Lee in a twenty-one page typewritten memorandum dated 
December 14,1948. The answer referred to the opening para¬ 
graphs of Mr. Lee’s notice as being “general” or a “summary 
of charges,” and to the remaining “specifications” in the memo¬ 
randum as “specific charges,” and all matters were discussed 
at length. 
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While the letter of Mr. Lee to Mr. Blackmon stated that 
he would be retained in an active duty status unless he applied 
for leave, the Department later placed him on sick leave which 
was advanced to him for thirty working days beginning De¬ 
cember 29, 194S, and thereafter on the expiration of the ad¬ 
vanced sick leave he was carried on leave -without pay from 
February 9,1949, to the date of his discharge. The background 
of this matter follows. 

In November 1948, tentative plans were made in the Civil 
Aeronautics Administration for Mr. Blackmon to conduct a 
property management survey at Anchorage, Alaska. In view 
of an illness of the appellant which prevented him from pro¬ 
ceeding with the Alaska assignment, the Administration re¬ 
quested his examination by the U. S. Public Health Service 
and such examination was scheduled for November 6, 1948. 
While undergoing a physical examination on November 5th, 
further arrangements were made in the Public Health Service 
for the appellant’s examination by a psychologist, psycho¬ 
analyst and psychiatrist on November 9, 1948. 

On December 13, 1948, the Public Health Service, Mental 
Health Service, submitted a report to the Civil Aeronautics 
Administration concerning the request for his examination 
under Executive Order 4071 reading as follows: 

Medical studies, including psychiatric evaluation, 
have been completed. It is our opinion that Mr. Black¬ 
mon has defects which render him unfit for work in¬ 
volving “tact”, emotional stability, dependability, and 
responsibility. He is not suited for positions involving 
interpretation of agency policies and procedures. Be¬ 
cause of his personality difficulties, he is unable to work 
closely with other people, or function harmoniously 
under supervision. Physical examination reveals a 
temporary throat condition which would limit his ability 
to travel until it is cleared up. 

On December 27, 1948, Mr. Blackmon was informed by let¬ 
ter of the Department that a report of the Public Health Serv¬ 
ice had been received; that on the basis of the information 
therein he could not be continued in his position; and that since 
there was no other position to assign him to he was being 
granted advanced sick leave of thirty days. This letter also 
advised Mr. Blackmon of the enclosure of a Form, “Application 
for Disability Retirement” with a statement that if it was not 
executed and returned by January 4, 1949, his retirement for 
disability would be “ordered.” Mr. Blackmon replied by let¬ 
ter of January 3, 1949, stating that he had no disability. On 
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January 4, 1949, he made a further reply stating that the 
reason for his ‘'Removal” was extremely general in nature; 
that he should be given reasons specifically and in detail as 
provided by the Veterans’ Preference Act; and that he should 
be furnished a full and complete statement of the Public Health 
Service examination and any other reasons in any way consid¬ 
ered in effecting his removal. He also mentioned that the ad¬ 
vanced sick leave appeared to be a suspension in violation of 
law and Civil Service Regulations; that he did not request or 
seek sick leave and was not sick or in any manner incapacitated 
and he wished to be no part of any abuse of leave regulations; 
and that he should be returned to active duty status. In a 
letter of January 5, 1949, the Department quoted pertinent 
parts of the Public Health Service examination report to Mr. 
Blackmon, omitting reference to the fact that it was a psychi¬ 
atric evaluation. 

The letter of January 5th also advised Mr. Blackmon that 
an application had been filed with the Commission for his re¬ 
tirement on that date; that it was proposed to place him on 
leave without pay for whatever period was necessary beyond 
the expiration of the advance sick leave; and that in the event 
that action became necessary and was construed as an adverse 
action under Section 14, the letter constituted thirty days’ ad¬ 
vance notice to which he could reply. Mr. Blackmon replied 
to the foregoing by letter of January 10, 1949, and indicated 
he considered the proposed action to be a suspension under the 
Veterans’ Preference Act and further stated that he was not in 
a position to answer because the reasons were not specific and 
in detail. 

Under date of January 26,1949, the Civil Service Retirement 
Division advised the Department that application for involun¬ 
tary retirement of Mr. Blackmon had been rejected, and the 
Department had a right of administrative appeal. In a tele¬ 
gram of the Department dated February 8, 1949, Mr. Black¬ 
mon was advised of the expiration of the advanced sick leave 
on that date and told that he would be placed in a leave with¬ 
out pay status as of February 9, 1949. Mr. Blackmon then, 
on February 9th, appealed to the Commission, alleging a sus¬ 
pension for an indefinite period. The Department appealed 
to the Commission from the Retirement Division decision; 
however, as Mr. Blackmon was separated from the agency dur¬ 
ing the pendency of such appeal, on March 10,1949, the Com¬ 
mission dismissed the appeal on the ground that the agency no 
longer had a legitimate interest in Mr. Blackmon’s retirement. 
The Department dismissed Mr. Blackmon and prepared a 






Standard Form 50, “Notification of Personnel Action”, dated 
February 17, 1949. This notification was addressed to Mr. 
Blackmon and set forth the nature of the action as a “Removal” 
to be effective March 7,1949, and the legal authority as Section 
9.101 (a) 1, Civil Service Regulations. It also mentioned his 
position, veteran’s preference, and status, and under “Re¬ 
marks” set forth his right to appeal to the Commission, and 
references to the letter of charges dated December 2, 1948, and 
his reply of December 14, 1948, wdth the statement that the 
answer to the charges had been considered and it was not 
deemed satisfactory. Thereafter, by a letter of February 21, 
1949, to the Commission, Mr. Blackmon appealed the removal 
under Section 14. 

The appeal of the discharge by Mr. Blackmon was docketed 
for investigation and adjudication under Section 14 and letters 
of notification to this effect were sent to him and the Depart¬ 
ment dated February 24, 1949. The investigation was then 
initiated and conducted at Washington, D. C. During the in¬ 
vestigation, photostats and copies of official personnel records 
pertinent to the appeal including correspondence and memo¬ 
randa were obtained by the Commission’s Investigator. In 
addition, the Investigator secured numerous affidavits from the 
appellant, officials and employees of the Department of Com¬ 
merce, Civil Aeronautics Administration, and other witnesses. 

Upon completion of the investigation a hearing was sched¬ 
uled on the appeal at the request of Mr. Blackmon and the 
parties were advised of their right to review the complete Com¬ 
mission’s appeal record. Prior to the hearing the file was re¬ 
viewed by Mr. Blackmon and his designated representative, 
Mr. Claude L. Dawson, Attorney at Law’, and the following 
officials of the Civil Aeronautics Administration: Messrs. Theo¬ 
dore L. Thau, Attorney; Carson W. Culp, Deputy Chief, Per¬ 
sonnel Service; and William R. Mirabella, Staff Assistant to 
Deputy Personnel Officer. An extended hearing was then con¬ 
ducted on the appeal which was stenographically recorded. 
The hearing was attended by Messrs. Blackmon, Dawson, 
Thau, Culp, Mirabella, and the following witnesses: Messrs. 
Robert N. Cook, Executive Officer, Office of Airports; C. M. 
Estep, Director, Contract and Requirements Service; Clarke 
H. Harper. Assistant Director, Contract and Requirements 
Service; W. C. Stewart, Chief, Property Management Divi¬ 
sion; and W. C. Thompson, Assistant Chief, Property Man¬ 
agement Division, of the Civil Aeronautics Administration; 
Dr. Henry J. Myers, Chief, Mental Health Service, and Mr. 
Dwight W. Rieman, Psychiatric Social Worker, Mental Health 
Clinic, both of the Public Health Service, Outpatient Clinic; 
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and Mr. Richard E. Fitzgerald, Investigator, U. S. Civil Serv¬ 
ice Commission. 

Subsequent to the hearing Messrs. Dawson and Thau sub¬ 
mitted briefs to the Commission on the case and transmitted 
copies to each other. 

The complete Commission’s record of the appeal containing 
all information developed in the case, including the Commis¬ 
sion’s reports of investigation and hearing, and exhibits and 
documents in evidence, is available for inspection, and all perti¬ 
nent matters therein have been duly considered and adjudicated 
in the appeal. Consideration has also been given to all ob¬ 
jections of the parties during the hearing to admissions and 
exclusions of testimony of witnesses, and to the requests for 
additional investigation by the Commission of various matters. 

ANALYSIS AND FINDINGS 

It is established from the information in the Commission’s 
appeal file and stipulated to by the representative of the De¬ 
partment, during the hearing, that at the time of the discharge 
of Mr. Blackmon he was a preference eligible employee within 
the meaning of Section 14, and as such entitled to the benefits 
therein including the right to appeal to the Commission. 

Procedural Aspects of the Case 

Mr. Blackmon and his attorney, Mr. Dawson, have made a 
number of representations to the effect that the procedural re¬ 
quirements of Section 14 were not complied with by the De¬ 
partment and careful consideration has been given to all ques¬ 
tions on this phase of the case. 

Section 14 of the Veterans’ Preference Act provides in part 
that when a discharge, or suspension for more than thirty days, 
is sought of a preference eligible employee, he shall be given at 
least thirty days’ advance written notice stating any and all 
reasons, specifically and in detail, for such proposed actions; 
that he shall be allowed a reasonable time for answering; and 
that he shall have a right to appeal to the Commission from 
an adverse decision of the administrative officer so acting after 
receipt of notice of such adverse decision. 

The Department proceeded against Mr. Blackmon under 
Section 14 in the memorandum of December 2, 1948 which 
notified him of a proposed action of discharge and outlined a 
number of charges. The letter afforded him an opportunity 
to answer and he did so at great length, and thereafter, by 
Standard Form 50 notification of February 17,1949, he was ad¬ 
vised that after consideration of his answer, his discharge was 
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being made effective March 7, 1949, and that he had a right 
to appeal to the Commission. 

It was represented by Mr. Dawson that Mr. F. B. Lee, 
Deputy Administrator, attempted to place charges against the 
appellant based on findings of the “Cole Committee” which 
Committee was only authorized to investigate personnel mat¬ 
ters; and that the Committee was not empowered to bring 
charges against anyone and made no charges. It was further 
alleged in this connection that Mr. Blackmon was tried and 
convicted by the “Cole Committee” before he knew he was 
being tried; and that the charges of the Deputy Administrator 
are not based upon what he found, but on the Committee’s 
findings. During the appeal the appellant and Mr. Dawson 
also submitted protests over the fact that the entire “Cole Com¬ 
mittee” report was not made available to him or to the Civil 
Service Commission during the instant appeal. 

The foregoing representations as to the “Cole Committee” 
report and the sufficiency of the charges are not sustainable. 
The representations are based on statements in the December 2, 
194S notice of proposed action that, “The Committee found” 
and the “Committee has found”, which preceded certain in¬ 
dividual charges. In the opening paragraph of Mr. Lee’s notice 
of December 2nd, reference is made to information in the report 
of the Committee, which, incidentally, he had established, as 
being the basis for raising several issues concerning the conduct 
and job performance of Mr. Blackmon. The “Cole Com¬ 
mittee” was headed by Mr. Edward B. Cole, Acting Adminis¬ 
trator of the Civil Aeronautics Administration at that time, 
and was for the purpose of inquiring into “the employee-man¬ 
agement situation in the Contract and Requirements Service”. 
The fact that Mr. Blackmon has never been shown the entire 
“Cole Committee” report and has had no opportunity to rebut 
any adverse statements therein is not material to the case at 
hand. The appellant was not removed on the basis of the 
“Cole Committee” report but on the charges in the December 
2, 194S notice from Mr. Lee. The Deputy Administrator was 
entirely justified in taking certain conclusions or findings of the 
Committee and using them as “charges” against the appellant 
in his notice of December 2nd. The charges on which Mr. 
Blackmon was removed were the charges of the administrative 
officer of the employing agency and the fact that he drew them 
from the report of the Committee in no manner affects the pro¬ 
cedural validity of the dismissal action. It was not necessary 
for Mr. Blackmon to rebut any adverse statements in the “Cole 
Committee” report that were not included in the December 2nd 
notice and not made available to him or the Civil Service Com- 
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mission. The separation action was based solely upon the 
charges in the December 2nd notice and those parts of the 
Committee report that were made available to the appellant 
were sufficient; accordingly, the notification of December 2nd 
is considered as adequate in this respect. 

Mr. Blackmon and Mr. Dawson represent that the charges 
of the Administration in the notice of December 2, 1948 are 
general and not specific and in detail as provided by Section 14 
of the Act. The detail and specificity of an indictment are not 
necessary in the preparation of a notice of proposed action 
under Section 14. As stated on page Sl-28 of the Federal 
Personnel Manual, interpreting the requirements of the law in 
this connection, the reasons must be given specifically enough 
and in sufficient detail so that the employee may understand 
clearly the alleged ground for the proposed action, know the 
particular offenses or deficiencies charged against him and thus 
be in a position to submit his defense. Mr. Blackmon sub¬ 
mitted a twenty-one page typewritten answer to the four page 
letter of charges. The answer indicates that he was fully aware 
of the reasons for the proposed action and was not prejudiced 
in any respect in preparing his defense. The notice is there¬ 
fore regarded to be fully specific and in detail for the purpose 
intended. 

A representation was made by Mr. Dawson to the effect that 
the Department of Commerce, Civil Aeronautics Administra¬ 
tion, made no findings of guilt on the charges and that there 
was no decision for “cause” as provided by law which requires 
an “order of removal.” In this connection the provisions of 5 
USC 652 were cited and a reference made to the notification of 
discharge dated February 17, 1949, pointing out that it con¬ 
tained no language stating the charges were approved and no 
reasons for the discharge. 

It is quite clear that the Department of Commerce, Civil 
Aeronautics Administration, made findings against Mr. Black¬ 
mon on the charges in the notice of proposed action of Decem¬ 
ber 2, 1948. The notification of February 17, 1949 to Mr. 
Blackmon is a Standard Form 50, “Notification of Personnel 
Action”, which is in general use throughout the Federal Gov¬ 
ernment and it meets the requirements of the laws respecting 
removals, including the provisions of both Section 14, and 5 
USC 652 (as amended June 10,1948, c. 447,62 Stat. 354). This 
notice to Mr. Blackmon contained all the essentials of a valid 
notice and order of removal under the statutes and the repre¬ 
sentation is not sustainable. The notice was directed to Mr. 
Blackmon and it outlined the action to be taken, the position 
involved, the effective date of the action, and the authority 
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under which it was taken. In addition, it mentioned the notice 
of proposed action, the answer of Mr. Blackmon, and the fact 
that consideration had been given to the latter and it was not 
regarded to be satisfactory. 

Considering all of the facts and circumstances of the case of 
Mr. Blackmon, it appears that the Civil Aeronautics Admin¬ 
istration complied with the procedural requirements of law and 
the Regulations of the Commission in effecting his removal. 
Mr. Blackmon received the December 2, 1948 notice of pro¬ 
posed adverse action and it was specific and in detail as to the 
reasons for the action proposed. The Administration’s action 
in placing the appellant on advanced sick leave and leave with¬ 
out pay during the period of advance notice has been noted. 
The matter of advancing sick leave to an employee is one that 
is not within the jurisdiction of the Civil Service Commission. 
Leave matters are administrative and questions of pay relative 
to such are for the determination of the administrative officials 
of the employing agency and the Comptroller General of the 
United States. The action placing Mr. Blackmon on leave 
without pay without his consent amounted to a suspension; 
however, as the suspension did not extend for more than thirty 
days, it was not an action covered by Section 14 of the Veterans’ 
Preference Act. It does appear that at the time Mr. Blackmon 
was placed on leave without pay, the Administration was in pos¬ 
session of the Public Health Service report which indicated 
that he was not suitable for retention in the position of Prop¬ 
erty Specialist, and that no other position was available into 
which he could be reassigned. Under these circumstances, it 
appears that at the time the decision of the Civil Aeronautics 
Administration not to retain him in an active duty status dur¬ 
ing the period of advance notice was reasonable and considered 
to be for his benefit. During the period of advance notice, Mr. 
Blackmon was allowed a reasonable time to reply to the charges 
and he did so reply by his memorandum of December 14, 1948. 
The separation of the appellant was made effective March 7, 
1949, accordingly, he was accorded a period of advance notice 
in excess of the thirty days required by law. 

Merits of the Case 

In considering the merits of the removal action in the case of 
Mr. Blackmon, particular attention is necessary in regard to 
the second and third paragraphs of the December 2,1948 notice 
of proposed action. These paragraphs constitute the “general 
charge” referred to hereinbefore and for a better understanding 
of the several specific charges, which will be individually dis¬ 
cussed hereinafter, they are quoted as follows: 
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The records indicate that your employment in CAA has 
been characterized by efforts to seek advancement through 
the process of discrediting your superiors, criticizing the 
agency's policies, and intimidation. For example, approxi¬ 
mately six months after you entered on duty you contacted 
the Personnel Office with a draft of unsubstantiated 
charges against your immediate superior. At that time, 
you were advised of the published policies of the agency 
outlining the proper procedure for pressing a grievance. 
You were advised that the manner in which you were press¬ 
ing charges was not in accordance with the established 
policies of the agency for advancing grievances, that if you 
had a grievance you should file it in accordance with the 
announced procedure. You withdrew the charges. 

You continued to complain about your work situation. 
These complaints usually were in the form of criticisms of 
the incompetency of your superiors or the agency’s policies. 
You were repeatedly advised that you should take up com¬ 
plaints through the grievance procedure. In spite of this 
fact, you continued to take up the time of busy executives, 
including officials of this office and the Office of the Secre¬ 
tary, with your complaints, and to voice your complaints 
outside of the agency. At no time did you list your specific 
grievances, in order that the agency might have an oppor¬ 
tunity to determine whether there was basis for your com¬ 
plaints. Consequently, it was necessary to establish a 
special committee to make a study of the situation sur¬ 
rounding your employment. Because of the lack of spe¬ 
cific grievances from you, the study which was necessary 
was far more involved and costly than would have other¬ 
wise been the case. Consequently, you are charged with 
having conducted a campaign for self-advancement that 
has seriously interrupted the work of the agency and been 
detrimental to the morale of the unit in which you are em¬ 
ployed. Your activities have resulted in serious interrup¬ 
tions and have impaired the efficient operation of the 
Contract and Requirements Service and the agency as a 
whole. 

The foregoing paragraphs, serving as they do as a preface 
to the specific charges and specifications, will not be analytically 
discussed; however, in the discussion of the specific charges 
references to matters therein will be made. 

Charge 1: The Committee finds that you have been 
‘ insubordinate both in attitude and action. The fol¬ 
lowing specific incidents are recorded: 
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A. By your own statement and by other testimony 
you refused to acknowledge Mr. Thompson, the As¬ 
sistant Chief of the Property Management Division, as 
your superior subsequent to December 30, 1947. 

(1) You refused to acknowledge reading his memo¬ 
randum of December 30, 1947, and refused to give him 
the report on your Fort Worth trip which the memo¬ 
randum required, giving it instead to Mr. Stewart. 

(2) During the week of March 15, 1948, you refused 
to give Mr. Thompson official information which he re¬ 
quested concerning work which you had assigned with¬ 
out his knowledge to Mr. Farrah, who was under Mr. 
Thompson's supervision, but not yours. 

Relative to specification 1-A, Mr. Blackmon has submitted 
that he directed the surplus acquisition program in the Office 
of Business Management and that Mr. W. C. Thompson was 
not his official superior but dealt with entirely different and 
unrelated duties and responsibilities. The appellant also con¬ 
tended that Mr. Thompson secured a grade increase on the 
basis of an “inaccurate or misrepresentative job sheet” in which 
he claimed credit for duties he had never performed, but which 
were actually performed by Mr. Blackmon. Both parties in 
the appeal devoted considerable time to the subject of whether 
Mr. Thompson had or had not in fact been the supervisor of 
the appellant during his entire employment with the Civil 
Aeronautics Administration and while this matter will be 
mentioned subsequently in connection with other matters, it 
is not of material importance in regard to specification 1-A. 

Specification 1-A charges that the appellant refused to ac¬ 
knowledge Mr. Thompson as his superior “subsequent to De¬ 
cember 30, 1947.” In view of the date limit set in the speci¬ 
fication, it is not necessary in this respect to study the duties 
and responsibilities of Messrs. Thompson and Blackmon and 
make any determinations. 

The information secured during the appeal indicates that 
the differences between the appellant and Mr. Thompson had 
proceeded to a point at which their supervisor, Mr. C. M. Estep, 
Chief, Contract and Requirements Service, issued the follow¬ 
ing memorandum under date of December 30, 1947: 

Apparently there is some misunderstanding as to the 
line of authority in the Property Management Division. 
To avoid any further misunderstanding, this is to notify 
you that Mr. W. C. Thompson is Assistant Chief of the 
Property Management Division and in Mr. Stewart's 
absence will always be in complete charge as Acting 
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Chief, Property Management Division. Whether Mr. 
Stewart is available or not, all employees of the Prop¬ 
erty Management Division, other than Mr. Stewart, will 
take directions from Mr. Thompson insofar as the ac¬ 
tivities of the Property Management Division are 
concerned. 

The memorandum of December 30th was circulated through 
the office and although it was placed on Mr. Blackmon’s desk 
while he w’as present he did not initial it. Mr. Blackmon 
stated that he was busy working on a report of a trip he had 
recently taken to Fort Worth, Texas, and had not gotten to 
his morning mail. 

A few days later, January 2, 1948, Mr. Thompson attached 
the December 30th memorandum of Mr. Estep to the follow¬ 
ing memorandum of his own and sent them to Mr. Blackmon: 

It is reported to me by the secretary to the Chief of 
the Property Management Division that the memoran¬ 
dum of December 30 was placed on your desk at 8:40 
a. m. on December 31, at which time you were requested 
to initial it and return it to the secretary. After the 
memorandum had remained on your desk for at least 
twenty minutes, the secretary had the memorandum 
routed through other employees of the Division, after 
which it was again placed on your desk at 11:30 a. m. 
on December 31 and remained there until 9 a. m. on 
January 2, 1948. 

You are hereby requested to initial the attached mem¬ 
orandum of December 30, 1947, immediately and return 
it to me without further delay. 

Mr. Blackmon did not initial the memorandum on the occa¬ 
sion of the January 2nd note from Mr. Thompson and this 
occasion has been testified to in considerable detail by both 
parties. It appears that Mr. Thompson, apparently anticipat¬ 
ing difficulty with the appellant on the matter, had a stenog¬ 
rapher accompany him to Mr. Blackmon’s office to record the 
conversation when he requested the appellant to initial the 
memorandum. Mr. Thompson testified that the appellant 
would not initial the memorandum, stated that he had other 
things to do and left the room. Mr. Blackmon has alleged that 
the act of Mr. Thompson in bringing along a stenographer was 
evidence of the spying and the conspiracy that existed in the 
office against him. The appellant stated that he had not re¬ 
fused to initial any memoranda but did not recall initialing it. 

A consideration of the foregoing clearly establishes that the 
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appellant’s action in regard to the memoranda of December 
30th and January 2nd was insubordinate. Mr. Estep, his offi¬ 
cial superior, mindful of the differences between Messrs. 
Thompson and Blackmon, took definite action in the December 
30th memorandum to settle the matter. The memorandum 
was brief and clear and in the light of the subject and its direct 
bearing on a matter that Mr. Blackmon felt very deeply, it is 
inconceivable that he would not have read it. His failure to 
initial the December 30th memorandum under the circum¬ 
stances was a serious act of insubordination. The Commis¬ 
sion’s investigation established that the differences between the 
appellant and Mr. Thompson had been most disturbing in the 
office and when Mr. Estep attempted to resolve one of the most 
pressing of these differences by his memorandum of December 
30th, the appellant’s refusal to cooperate and initial the mem¬ 
orandum was seriously insubordinate. He was again insubor¬ 
dinate when, on January 2, Mr. Thompson clearly requested 
that he read and initial Mr. Estep’s memorandum, and he 
refused. 

Concerning the so-called Fort Worth report referred to in 
specification 1-A (1) it appears that on December 30, 1947, 
Mr. Thompson directed a memorandum to the appellant re¬ 
questing a wTitten report on his activities at Fort Worth. Mr. 
Blackmon acknowledges that when the report was completed, 
he submitted it to Mr. W. G. Stewart, Chief, Property Manage¬ 
ment Division, and not to Mr. Thompson. The appellant tes¬ 
tified that he had not refused to give Mr. Thompson the Fort 
Worth report; that he had told him the report was not finished; 
and that when it was completed on March 17, 1948, he sub¬ 
mitted it to Mr. Stewart as “usual.” 

The facts in regard to the Fort Worth report indicate that 
although the matter was not as serious or as clear-cut as that 
respecting the memoranda of December 30th and January 2nd, 
nevertheless it did evidence the appellant’s refusal to acknowl¬ 
edge Mr. Thompson as his supervisor and, hence, was insubor¬ 
dination. Mr. Blackmon was well aware on March 17, 1948 
that he was officially regarded as being under the supervision 
of Mr. Thompson. In addition, regardless of the “usual” man¬ 
ner in which he had turned in previous reports to Mr. Stewart, 
he knew that Mr. Thompson had requested the Fort Worth 
report of him in writing. Under the circumstances, it would 
only be normal to submit the report to the person who had 
requested it, and when the appellant passed over Mr. Thomp¬ 
son and submitted the report to their mutual superior, Mr. 
Stewart, he evidenced an insubordinate refusal to recognize 
Mr. Thompson as his official superior. 
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The Civil Aeronautics Administration submits, in regard to 
specification 1-A (2), that following Mr. Blackmon’s return 
from Fort Worth and after his receipt of Mr. Thompson’s De¬ 
cember 30, 1947 memorandum telling him to prepare the Fort 
Worth report, that Mr. Thompson learned that the appellant 
had gone to Mr. Farrah, an employee under his (Mr. Thomp¬ 
son’s) supervision, and assigned him the task of securing cer¬ 
tain information in regard to surplus disposal activities. Mr. 
Thompson testified that he went to the appellant and inquired 
of him what he wanted with the information on surplus dis¬ 
posal activities, but that Mr. Blackmon “refused to give me an 
answer as to what purpose the information was going to be 
used.” 

Mr. Blackmon denied that he had refused to furnish Mr. 
Thompson the information sought. The appellant stated that 
Mr. Thompson came to him in a very belligerent manner and 
asked why he wanted the figures Mr. Farrah was assembling. 
Mr. Blackmon stated that he told Mr. Thompson that the ma¬ 
terial was for “one of these four reports and laid my hand I 
believe, on the pictures * * * taken out in Fort Worth 
and one of the reports.” 

A study of the evidence relating to specification 1-A (2) 
indicates that the weight of the evidence supports the charge 
that the appellant’s action was insubordinate. The versions 
of the incident given by Messrs. Blackmon and Thompson 
(who appear to have been alone at the time) are quite differ¬ 
ent; however, even if Mr. Blackmon’s version is accepted it 
does not appear that he made a very forthright reply but, in¬ 
stead, acted in such a manner that it was tantamount to a re¬ 
fusal to furnish the information sought. 

Specification 1-B: You have refused to talk with Mr. 
Thompson on official business, even before the time that 
you were placed under Mr. Harper’s supervision, carry¬ 
ing this attitude to the extent that in a conference with 
Mr. Harper, the Assistant Service Director, and Mr. 
Thompson in July, concerning your proposed assign¬ 
ment in New York, you refused to speak: directly to Mr. 
Thompson, and insisted on relaying statements to him 
through Mr. Harper. 

The incident referred to in specification 1-B occurred in June 
or July of 1948 and was testified to, in behalf of the agency, by 
Messrs. Thompson and Clarke Harper, Assistant Chief, Con¬ 
tract and Requirements Section. Messrs. Thompson and 
Harper stated that Mr. Blackmon had been selected for an 
assignment to New York and, in preparation for the trip, Mr. 



Harper summoned the appellant and Mr. Thompson (who were 
both his subordinates) to his office; that during the meeting, 
which lasted about an hour or an hour and one-half, the appel¬ 
lant would not speak to Mr. Thompson but spoke only to Mr. 
Harper; and even when Mr. Thompson directed questions to 
the appellant, the latter “just ignored Mr. Thompson’s being 
there” and directed his replies to Mr. Harper. 

In line with the foregoing, Mr. Harper further stated that 
on the appellant’s return from New York he (the appellant) 
complained that certain papers were missing from his desk 
and when Mr. Harper suggested that he ask Mr. Thompson 
about them, as they occupied the same room at that time, Mr. 
Blackmon stated he was not talking to Mr. Thompson. 

The appellant denied the charge that he had refused to talk 
to Mr. Thompson and pointed out that the agency had offered 
but one incident in the specification. Mr. Blackmon testified 
that Mr. Thompson did not participate in or contribute to the 
discussion in Mr. Harper’s office; that he (the appellant) had 
been fully instructed on the New York trip and there w r as no 
necessity to talk to Mr. Thompson as the sole purpose of the 
meeting was for him to get instructions from Mr. Harper; and 
that he had raised his voice so that Mr. Thompson could hear 
him. In his brief filed subsequent to the hearing, the appel-' 
lant’s representative, Mr. Daw’son stated that the appellant 
had answered all questions propounded by Mr. Thompson “and 
the only complaint in this regard was that in answering such 
questions, Mr. Blackmon did not look at Mr. Thompson.” 

The preponderance of the evidence relative to specification 
1-B supports the charge that the appellant was insubordinate 
and refused to speak to Mr. Thompson. The testimony se¬ 
cured during the appeal, including Mr. Blackmon’s, indicates 
that the latter’s demeanor during the meeting with Messrs. 
Thompson and Harper w r as purposely disrespectful and insub¬ 
ordinate toward Mr. Thompson. Without regarding lines of 
authority, it is only normal conduct for an individual to direct 
his reply to a question to the person who asked it and not to 
another. The appellant’s deviation from such normal conduct, 
particularly in such a pointed manner and under the circum¬ 
stances of his then existing relationship with Mr. Thompson, 
cannot be regarded as other than an intentional act of in¬ 
subordination. 

The fact, as pointed out by the appellant, that only the single 
incident is included in specification 1-B does not detract from 
the seriousness of the incident. Furthermore, the single inci¬ 
dent contributes to the charge of insubordination under which 
the four specifications in charge 1 are listed. 





Specification 1—C: In December 1947 you refused to 
check on the possibility of obtaining surplus interphone 
equipment from the Navy when you were specifically 
requested to do so by Mr. Harper, your superior. Your 
statement at the time was that you would refuse to do it, 
even if ]Mr. Wright (the then Administrator) or the Sec¬ 
retary of Commerce ordered you to. 

The principal information concerning specification 1-C in 
behalf of the Civil Aeronautics Administration is that in the 
statements and testimony of Mr. Clarke Harper. Mr. Harper 
testified that his immediate superior, Mr. Estep, asked him to 
have someone locate certain surplus interphone equipment; 
that he contacted Mr. Stewart, who was under his supervision; 
and that Mr. Stewart suggested that as Mr. Blackmon was fa¬ 
miliar with the subject, he should see him. Mr. Harper stated 
that he requested Mr. Blackmon’s help but the latter told him 
he was no longer on acquisition work and would not try to lo¬ 
cate such equipment. Mr. Harper said that he explained to the 
appellant that this was a special problem but Mr. Blackmon 
stated that “neither myself, Mr. Estep, Mr. Sturhahn [Execu¬ 
tive Assistant to the Deputy Administrator], Mr. Wright [Ad¬ 
ministrator of Civil Aeronautics], nor the Secretary of Com¬ 
merce could force him to make a search for the equipment.” 
Mr. Harper expressed the belief that Mr. Blackmon “was openly 
defying authority and was doing this because the location of 
the surplus property for the EANF program had been turned 
over to Federal Airways and he no longer was assigned to this 
work.” 

Mr. Blackmon testified that on several occasions prior to the 
date of the incident referred to in 1-C, Mr. Estep had given 
him “emphatic instructions” not to take any action relative to 
the acquisition of surplus equipment; and that when Mr. Har¬ 
per requested him to contact the Navy and get some interphone 
equipment he informed Mr. Harper that the acquisition func¬ 
tion had been transferred to Federal Airways. The appellant 
stated that Mr. Estep had been so emphatic in his instructions 
that he would be afraid to disobey them, and “by way of em¬ 
phasizing Mr. Estep’s instructions to me, I remarked that I 
would be afraid to do so even if the President asked me to do so.” 
Mr. Blackmon stated that no disrespect or insubordination was 
intended by his remarks to Mr. Harper. 

Mr. Stephen Hartwell, former Property Liaison Officer, stated 
that he was present during the incident mentioned in specifica¬ 
tion 1-C, and that he did not think Mr. Blackmon was insub¬ 
ordinate. Mr. Hartwell testified that the appellant made every 



effort to explain to Mr. Harper that Air. Estep had directed him 
to cease all activity in locating surplus equipment; and that 
Mr. Harper apparently misunderstood the appellant’s remarks 
and stated to Mr. Blackmon substantially “You will damn well 
do it if we tell you to.” 

Mr. Estep testified that he had directed Mr. Blackmon to 
“refrain as much as possible” from participating in locating sur¬ 
plus equipment as the function had been transferred to Federal 
Airways. Mr. Estep stated, however, that there was nothing 
in his orders to Mr. Blackmon that would suggest that the latter 
should not obey instructions from his superiors in obtaining 
such supplies. 

Air. Harper further stated that he did not consider that 
there was any conflict between the instructions given the ap¬ 
pellant by Mr. Estep and his request of Mr. Blackmon. He 
also testified that he had authority to change instructions of 
Mr. Estep and added that the responsibility was his on such 
a matter and not the appellant’s. 

A study of the facts and circumstances in connection with 
specification 1-C indicates that the charge of insubordination 
is sustained in that regard. Mr. Blackmon was given a direct 
order by a recognized superior and he unequivocally refused 
to obey it. The appellant’s explanation that Mr. Estep had 
“emphatically instructed” him to cease his activity in regard 
to the acquisition of surplus property cannot be considered as 
justifying his flat refusal of Mr. Harpers request. Mr. Black¬ 
mon knew that Mr. Harper was the Assistant Chief immedi¬ 
ately under Mr. Estep and should have respected the order 
as given. It was not the appellant’s responsibility to continue 
his refusal after stating to Mr. Harper his understanding of 
Mr. Estep’s orders which he felt were being contradicted. The 
responsibility was then with Air. Harper and the continued 
refusal of the appellant cannot be regarded as other than an 
insubordinate act. 

Specification 1-D: In a meeting with Mr. Hunting- 
ton, a Management Analyst, Air. Estep, and Mr. Harper, 
concerning your assignment on the preparation of an 
administrative manual for the Property Management 
function, you openly solicited Air. Huntington’s criti¬ 
cism of Air. Estep, your Service Director, for having 
assigned you to the job. 

The submissions of agency in regard to specification 1-D 
are as follows. Mr. Estep stated that he was directed by his 
superior to have certain administrative manuals prepared; that 
as Mr. Blackmon could best be spared and was considered well 
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qualified from his background and experience, he was assigned 
to the project; and that the appellant “objected very strenu¬ 
ously” to the assignment. Mr. Estep further stated that a 
meeting was scheduled with Mr. William E. Huntington to dis¬ 
cuss the project involving the manuals, and that Mr. Black¬ 
mon took the occasion of that meeting to embarrass him (Mr. 
Estep) by questioning Mr. Huntington in such a manner as 
to indicate doubt in the judgment of Mr. Estep in assigning 
him the manuals project. 

Relative to the incident, Mr. Huntington stated that he 
had been “disturbed” by certain of Mr. Blackmon’s remarks 
at the meeting; that it was obvious from the appellant’s ques¬ 
tions that there was a disagreement between the appellant 
and his superiors with respect to whether or not he (the ap¬ 
pellant) should have been given the manuals assignment; and 
that he (Mr. Huntington) got the impression he was “more 
or less being placed ‘in the middle’ of an office problem and, 
in a sense, being asked to support an employee in a grievance 
with his superiors.” Mr. Huntington, in his affidavit to the 
Commission, testified that the appellant did not “openly” so¬ 
licit criticism of Mr. Estep, but did solicit an opinion, which 
would have been a criticism of Mr. Estep’s work assignment; 
and that in his opinion, Mr. Blackmon’s action “was not in 
itself an act of insubordination, but one of dubious taste.” j 

Mr. Arthur L. Meegan, Chief, Machine Tabulating Divi¬ 
sion, was present at the meeting and stated that it was his 
impression that Mr. Blackmon had definitely refused to obey 
Mr. Estep’s order. Mr. A. S. Reinford, Deputy Chief, Con¬ 
tract and Procurement Division, stated that he was present 
at the meeting and that Mr. Blackmon’s statements were em¬ 
barrassing to Mr. Estep; and that the appellant had not openly 
solicited Mr. Huntington’s criticism of Mr. Estep but, “in ef¬ 
fect refused to undertake the job.” Mr. Louis W. Lawrence, 
Chief, Contract and Procurement Division, stated that he was 
present at the meeting and while he noted “differences of opin¬ 
ion” and “a little tension” between the appellant and Mr. 
Estep, he would not say that Mr. Blackmon had openly solic¬ 
ited Mr. Huntington’s criticism of Mr. Estep. Mr. Harper, 
who was also present at the meeting, testified that the appel¬ 
lant had asked many questions of Mr. Huntington in an effort 
to get the latter to say that Mr. Estep, not the appellant, 
should do the manuals assignment. Mr. Harper stated that 
it appeared that the appellant was “trying to prove our boss 
was wrong” and it was embarrassing. ' 

Mr. Blackmon stated that prior to the meeting referred to j 
in specification 1-D, he had been absent for quite some time 
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Mr. Harvey and Mr. Culp (Chief and Assistant Chief, Person¬ 
nel Service, respectively) that he would reduce the grievances 
to writing, “and that his inability to do so up to this time was 
not because of his desire not to do so but because of his health 
situation.” 

In addition to the memorandum of Mr. Sturhahn, the agency 
submitted a memorandum of Mr. F. W. Devlin, Executive As¬ 
sistant to the Administrator, dated February 20, 1948. Mr. 
Devlin’s memorandum read that after his conference with Mr. 
Sturhahn, Mr. Blackmon came to his office and “expressed con¬ 
cern over Mr. Sturhahn’s request for a listing of his complaints” 
because he (the appellant) felt that it might result in replies 
to Senator Maybank and Congressman MacMillen, who had 
written in relative to Mr. Blackmon, that would not be fully 
responsive. The agency contends that Mr. Devlin’s memoran¬ 
dum evidences that Mr. Blackmon was “seeking to avoid re¬ 
ducing complaints to writing.” 

The information secured during the appeal in regard to speci¬ 
fication 1-E does not establish that the appellant was insub¬ 
ordinate in failing to submit the written statement to Mr. 
Sturhahn. Mr. Blackmon has submitted that for a consider¬ 
able period after his interview with Mr. Sturhahn he was ill and 
away on sick leave and the agency has not contested this sub¬ 
mission. On his return from sick leave, the appellant stated 
that he was “given to understand” that his written statement 
to the Cole Committee obviated the instruction of Mr. Stur¬ 
hahn. Whether the judgment of the appellant in this respect 
was sound may be open to question; however, the situation was 
such that considering all circumstances it is not believed that 
his failure to submit the written statement to Mr. Sturhahn was 
an insubordinate action. 

Specification 1-F: On several occasions you have 
stated that you are working for the U. S. Government, 
and have indicated that you do not consider yourself re¬ 
sponsible to the CAA for your work when you personally 
differ with the decisions of your superiors. 

The Civil Aeronautics Administration submitted two docu¬ 
ments as supportive of specification 1-F. First, certain of the 
appellant’s testimony before the Cole Committee was quoted 
as follows: 

Mr. Blackmon. * * * I would never have sought 
to work for the United States Government. If you gen¬ 
tlemen find anything wrong in this, I will gladly submit 
my resignation to the United States Government. 
That is who I am working for. If this committee do- 
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sires to know why I took a Government job instead of 
a party [sic] job, I will tell them but I do not think that 
is necessary. 

The second document is a memorandum of Mr. C. W. Culp, 
Assistant Chief, Personnel Service, dated February 24, 1949, 
in which he gave his personal impressions of the appellant. 
Mr. Culp expressed the opinion that Mr. Blackmon “was ab¬ 
normally possessed of the concept that he had a responsibility 
to the taxpayers for seeing that CAA conducted its pro¬ 
grams * * * in a proper manner according to his judg¬ 

ment” ; and that the appellant “created the same impression of 
being a ‘Crusader’ who was not only interested in seeing that 
the CAA operated in accordance with his opinion of what was 
appropriate, but also as one who had a mission to protect all 
veterans in their employment with CAA.” 

Mr. Blackmon stated that the specification was “vague” and 
“indefinite” and that his record with the Civil Aeronautics Ad¬ 
ministration will show that his “actions have always been in 
accord with CAA policy and procedure.” The appellant re¬ 
ferred to the excerpt of his Cole Committee testimony furnished 
by the agency and quoted hereinbefore, and submitted parts 
thereof not supplied by the agency. The appellant stated that 
his remarks to the Cole Committee were: “For months I have 
been on the receiving end of a ‘squeeze’—it has been a cold war 
since the first of the year. As I said, if I had known such would 
have happened, I would never have sought to work for the 
United States Government. If you gentlemen find * * 

The appellant submitted that there was nothing in the quoted 
statement to show or indicate that he did not consider himself 
responsible to the Civil Aeronautics Administration for his 
work when he personally differed with the decisions of his 
superiors. 

The submissions of the agency respecting specification 1-F 
do not sustain it as being supportive of the charge of insubor¬ 
dination. A study of the quoted excerpt from the appellant’s 
testimony before the Cole Committee connotes no insubordi¬ 
nate attitude on the part of Mr. Blackmon. The statements 
in the memorandum of Mr. Culp are merely the opinions or 
conclusions of the writer and cannot be considered as evidence 
in support of the charge. 

Charge 2: The Committee has found that you have 
been unduly critical in referring to superiors and to the 
agency. The following specific instances are recorded: 

Specification 2-A: You have at various times referred 
to your superiors in obscene language. 
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Mr. Thompson testified that the appellant had referred to 
his official superiors in obscene language. He stated that on 
many occasions the appellant referred to Messrs. Stewart and 
Estep as “no good sons of bitches.” On one occasion Mr. 
Thompson stated that the appellant told him that he (Mr. 
Thompson) had reached the “crossroad” and he could not de¬ 
termine whether he (Mr. Thompson) -was going one way “and 
be a son of a bitch like Estep and Stewart” or go the other way 
and be an “all right fellow.” Mr. Thompson also testified that 
on another occasion he happened in while Mr. Blackmon was 
having a telephone conversation in the course of which he re¬ 
ferred to his official superiors as “bastards.” 

Mr. Blackmon denied referring to his supervisors in obscene 
language. He stated that it has always been a matter of per¬ 
sonal pride to him that he did not use obscene language. In 
informal discussions with his associates, Mr. Blackmon stated 
he “may have referred to them and to others in language which 
might be construed as appropriate under the circumstances.” 
He added that “such remarks are usually expected when men 
gather and are not regarded as personal attacks on those re¬ 
ferred to.” 

A study of the testimonies of the numerous witnesses con¬ 
tacted during the appeal discloses that most of them made no 
comment one way or the other on the charge of using obscene 
language toward his superiors. None of the witnesses were 
acquainted with the incidents testified to by Mr. Thompson 
and while one witness stated that the appellant frequently used 
obscene and vulgar language, some seven others stated that 
they had never heard such language by Mr. Blackmon. 

In view T of the evidence on this specification it is believed 
that while Mr. Thompson’s testimony establishes that “at var¬ 
ious times” the appellant referred to his superiors in obscene 
language, his references in this respect were extremely limited 
and confined to the presence of persons with whom he w r as 
closely associated. Accordingly, while the specification is re¬ 
garded as sustained it is not considered as being of material 
significance in the over-all matter of Mr. Blackmon’s dismissal. 

Specification 2-B: In a letter dated September 17, 
1947, to the Chief, Airways Communications Division, 
you accused officials in Federal Airways and Business 
Management of indifferent cooperation, costly to the 
agency in carrying out the surplus property acquisition 
program. 

Air. Blackmon stated that the letter of September 17, 1947, 
referred to in specification 2-B, was written to Mr. Joseph Tip- 
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petts, Chief, Airways Communications Division at the latter’s 
request and was intended as being “personal” and confidential 
for Mr. Tippetts. The appellant further stated that the pur¬ 
pose of the letter was to acquaint Mr. Tippetts with the surplus 
property acquisition program that he was taking over. He 
stated that the letter was a six page report and was, for the 
most part, complimentary to the success of the agency in ob¬ 
taining surplus equipment. Mr. Blackmon added that in his 
enthusiasm for the Civil Aeronautics Administration he was 
disappointed when the agency was not successful in obtaining 
certain surplus equipment and his “disappointment was such 
that I used the language referred to in the charge.” The ap¬ 
pellant stated that he wanted the entire letter read and evalu¬ 
ated in its entirety and that he not be judged on the excerpt. 

Mr. Blackmon testified that subsequently, in December 1947, 
in a meeting with Mr. C. M. Lample, Chief, Air Navigation 
Facilities Service, and some twelve other men including Mr. 
Estep and Mr. William King of Federal Airways, Mr. La m ple 
had asked him who the individuals were that were mentioned 
in the September 17th letter as having given “indifferent co¬ 
operation,” and he stated they were Mr. King and Mr. Estep. 

A photostat of the entire letter of September 17th is in the 
Commission’s appeal file and has been read. The final para¬ 
graph of the letter which is referred to in the specification 
is quoted as follows: 

Nevertheless, the indifferent cooperation on the part 
of some of the principals in Federal Airways and Busi¬ 
ness Management has been costly. But for this fact, I 
think CAA would have emerged as the outstanding ex¬ 
ample in its efforts to utilize available surplus. Of 
course, it would appear that an economy-minded Ap¬ 
propriations Committee would view with more favor the 
requests of an agency if it knew it had done all that was 
reasonable in complying with its intended purposes; 
in this case. Public Law 166, plus the Surplus Property 
Act. 

During the Commission’s hearing, when questioned by the 
Department’s representative, Mr. Thau, the appellant testified 
that Mr. Estep gave him “indifferent cooperation” in that he 
(the appellant) had to spend hours waiting to see him; that 
Mr. Estep was a “bottle neck”; and that in some instances the 
agency “almost, and I believe we actually did” lose out because 
the paper work could not be gotten through. Mr. Blackmon 
said that Mr. King was slow in furnishing necessary informa¬ 
tion; that he supposed Mr. King was busy on other things; 
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sonal pride to him that he did not use obscene language. In 
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he “may have referred to them and to others in language which 
might be construed as appropriate under the circumstances.” 
He added that “such remarks are usually expected when men 
gather and are not regarded as personal attacks on those re¬ 
ferred to.” 

A study of the testimonies of the numerous witnesses con¬ 
tacted during the appeal discloses that most of them made no 
comment one way or the other on the charge of using obscene 
language toward his superiors. None of the witnesses were 
acquainted with the incidents testified to by Mr. Thompson 
and while one witness stated that the appellant frequently used 
obscene and vulgar language, some seven others stated that 
they had never heard such language by Mr. Blackmon. 

In view of the evidence on this specification it is believed 
that while Mr. Thompson’s testimony establishes that “at var¬ 
ious times” the appellant referred to his superiors in obscene 
language, his references in this respect were extremely limited 
and confined to the presence of persons with whom he was 
closely associated. Accordingly, while the specification is re¬ 
garded as sustained it is not considered as being of material 
significance in the over-all matter of Mr. Blackmon’s dismissal. 

Specification 2-B: In a letter dated September 17, 
1947, to the Chief, Airways Communications Division, 
you accused officials in Federal Airways and Business 
Management of indifferent cooperation, costly to the 
agency in carrying out the surplus property acquisition 
program. 

Mr. Blackmon stated that the letter of September 17, 1947, 
referred to in specification 2-B, was written to Mr. Joseph Tip- 
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petts, Chief, Airways Communications Division at the latter’s 
request and was intended as being “personal” and confidential 
for Mr. Tippetts. The appellant further stated that the pur¬ 
pose of the letter was to acquaint Mr. Tippetts with the surplus 
property acquisition program that he was taking over. He 
stated that the letter was a six page report and was, for the 
most part, complimentary to the success of the agency in ob¬ 
taining surplus equipment. Mr. Blackmon added that in his 
enthusiasm for the Civil Aeronautics Administration he was 
disappointed when the agency was not successful in obtaining 
certain surplus equipment and his “disappointment was such 
that I used the language referred to in the charge.” The ap¬ 
pellant stated that he wanted the entire letter read and evalu¬ 
ated in its entirety and that he not be judged on the excerpt. 

Mr. Blackmon testified that subsequently, in December 1947, 
in a meeting with Mr. C. M. Lample, Chief, Air Navigation 
Facilities Service, and some twelve other men including Mr. 
Estep and Mr. William King of Federal Airways, Mr. Lample 
had asked him who the individuals were that were mentioned 
in the September 17th letter as having given “indifferent co¬ 
operation,” and he stated they were Mr. King and Mr. Estep. 

A photostat of the entire letter of September 17th is in the 
Commission’s appeal file and has been read. The final para¬ 
graph of the letter which is referred to in the specification 
is quoted as follows: 

Nevertheless, the indifferent cooperation on the part 
of some of the principals in Federal Airways and Busi¬ 
ness Management has been costly. But for this fact, I 
think CAA would have emerged as the outstanding ex¬ 
ample in its efforts to utilize available surplus. Of 
course, it would appear that an economy-minded Ap¬ 
propriations Committee would view with more favor the 
requests of an agency if it knew it had done all that was 
reasonable in complying with its intended purposes; 
in this case. Public Law 166, plus the Surplus Property 
Act. 

During the Commission’s hearing, when questioned by the 
Department’s representative, Mr. Thau, the appellant testified 
that Mr. Estep gave him “indifferent cooperation” in that he 
(the appellant) had to spend hours waiting to see him; that 
Mr. Estep was a “bottle neck”; and that in some instances the 
agency “almost, and I believe we actually did” lose out because 
the paper work could not be gotten through. Mr. Blackmon 
said that Mr. King was slow in furnishing necessary informa¬ 
tion; that he supposed Mr. Bung was busy on other things; 
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and that Mr. King did not seem “sold’’ on the idea of securing 
surplus property. 

An examination of the facts and circumstances in connection 
with specification 2-B indicates that the appellant’s letter of 
September 17,1947 was an instance of him being “unduly criti¬ 
cal” of his superiors and the agency. The letter of September 
17th was wTitten by Mr. Blackmon under somewhat unusual 
circumstances. Mr. Blackmon was being relieved of his duties 
in connection with the surplus acquisition program and in this 
connection he had a conversation wdth Mr. Tippetts and out of 
such conversation the September 17th letter was written. 
Whether Mr. Blackmon offered to write the letter or was re¬ 
quested to write it by Mr. Tippetts is not clear; however, the 
fact that Mr. Blackmon did write it without the knowledge 
or consent of his supervisors is apparent. Mr. Blackmon, al¬ 
though he had been most active in the surplus acquisition pro¬ 
gram, was operating under the supervision of Mr. Estep, Mr. 
Stewart and, in the opinion of these supervisors, Mr. Thomp¬ 
son. Under these circumstances, it appears that the appellant 
unduly assumed an unusual degree of responsibility in prepar¬ 
ing such an extensive report for an official of a different division 
of the agency. As a subordinate employee, Mr. Blackmon’s 
action in charging that his supervisor and another official had 
given indifferent cooperation was unduly critical. The ap¬ 
pellant’s charge of “indifferent cooperation” was made without 
the clearance or consent-of anyone above him and it appears 
that he alone is possessed of the opinion that Messrs. Estep 
and King had given “indifferent cooperation.” In passing it 
is noted that although Mr. Blackmon has stated that the Sep¬ 
tember 17, 1947 letter was intended as confidential for Mr. 
Tippetts, there is nothing in the letter itself or in any of the 
testimony on the subject that indicates that anyone other 
than the appellant believed the letter confidential. 

Specification 2-C: You have voiced open criticism on 
several occasions that neither Mr. Stewart nor Mr. 
Thompson, your superiors, have the ability or back¬ 
ground to carry out the Property Management function. 

The appellant denied that he had voiced open criticism of 
Messrs. Stewart and Thompson as charged in specification 2-C. 
He stated that in his testimony before the Cole Committee 
he had questioned the ability and background of Messrs. Stew¬ 
art and Thompson but that this was done in confidence at the 
closed meeting and was not considered as “open criticism.” 

The Civil Aeronautics Administration directed attention to 
several statements in the appeal file in support of specification 
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2-C. As mentioned in paragraph two of the December 2nd 
notice of proposed action, Mr. Blackmon submitted a draft of 
complaints against Mr. Stewart to the personnel office approxi¬ 
mately six months after entering on duty with the agency. A 
photostat of the draft of charges against Mr. Stewart is con¬ 
tained in the appeal file of the Commission and there is no ques¬ 
tion but that the statements therein are seriously critical. 

In regard to the so-called draft of charges against Mr. Stew¬ 
art, the appellant has made certain statements that are contra¬ 
dictory, or at least confusing. In his sworn statement to the 
Commission, Mr. Blackmon stated that “Thompson prepared 
the rough draft of the charges,” and that Mr. Thompson was 
the “author” of the charges. During the Commission’s hear¬ 
ing, Mr. Blackmon testified that he had written the long-hand 
draft of the charges and that Mr. Thompson had edited it and 
typed it for him. Mr. Thompson emphatically denied typing 
the draft and stated that he had merely looked it over and 
advised Mr. Blackmon that the matters did not seem ade¬ 
quately supported. Both parties to the appeal devoted con¬ 
siderable time to the drafts of charges. The appellant’s 
attorney in this connection requested that the Commission lo¬ 
cate the typewriter assigned by the agency to Mr. Thompson 
and have a comparison of the type made with that on the draft. 

It is believed that there is ample evidence in the case on the 
matter of the draft of charges. The issue as to whether Mr. 
Thompson did or did not type the draft is not of particular sig¬ 
nificance in this case. Mr. Blackmon admits that he wrote the 
charges and a reading of them indicates that he was their author 
and the question of whether or not Mr. Thompson typed the 
draft in no manner alters the case against the appellant. The 
testimony indicates that the appellant exhibited the draft to 
Mr. Thompson; Mr. Stanley Bobskill, a Civil Aeronautics At¬ 
torney who advised the appellant that they were inadequate 
and lacked evidence; and Mr. Culp of the Personnel Service of 
the agency. From the foregoing it is clear that Mr. Black¬ 
mon’s action in connection with this draft of charges was an 
instance of “open criticism” of Mr. Stewart. 

The agency submitted a signed statement of Mr. Donald G. 
Sjphuler, former Principal Budget Examiner, Bureau of the 
Budget, and Mr. Robert N. Cook, Senior Examiner, Bureau of 
the Budget, in which Messrs. Schuler and Cook stated that 
while having official contact with Mr. Blackmon, he had told 
them that no one in the Contracts and Requirements Service 
knew his job; and that he had never come in contact with such 
a confused organization as the Civil Aeronautics Administra¬ 
tion. 
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The agency also submitted an affidavit of Mr. Alvin 0. Preil, 
who stated that while serving as Assistant Administrator for the 
Office of Business Management in 1946, Mr. Blackmon came to 
him with accusations against Mr. Stewart and Mr. Estep. Mr. 
Preil stated that he arranged a conference with the appellant, 
and Messrs. Stewart, Estep and Thompson and heard the com¬ 
plaints of the former. Mr. Preil stated further that most of 
Mr. Blackmon’s complaints were personal, not official; and that 
he (Preil) told them they were “all men” and should resolve 
such differences. About six weeks later Mr. Blackmon called 
on him (Preil) again and said no satisfactory progress had 
been made in settling his grievances. Mr. Preil then arranged 
a meeting with Mr. Estep and Mr. Blackmon. According to 
Mr. Preil the attitude of Mr. Blackmon during the meeting was 
“one of complete frustration and lack of cooperation,” and he 
advised the appellant that if he did not cease his “bickering,” 
charges would be preferred against him on his lack of coopera¬ 
tion and insistence to stir up trouble. 

The agency also submitted a photostat of a statement dated 
February 4,1948, and signed by Mr. R. Haston, Administrative 
Assistant, Fort Worth Airways Facilities Shop, wherein it was 
stated Mr. Blackmon’s attitude toward his superiors, particu¬ 
larly Mr. Thompson, was not becoming to a man in his position. 
Mr. Haston stated that the appellant had made “several derog¬ 
atory remarks toward Mr. Thompson.” 

In addition to the foregoing, Mr. Estep testified during the 
hearing in the Commission that in 1948 when the appellant was 
assigned to the New York office he wTote weekly reports that 
were critical of the Washington office and he (the appellant) 
provided copies of such reports to the New York office officials. 
Mr. Lawrence C. Elliott, Regional Administrator, Fort Worth, 
Texas, stated in his affidavit that the appellant had indicated a 
belief that Mr. Thompson had not used the best of judgment 
in inventory matters. Mr. L. W. Lavrence, Chief, Contract 
and Procurement Division, stated that the appellant “spoke 
disparagingly of the CAA as compared to one or more of the 
military organizations.” Mr. Harper testified that he was 
aware of Mr. Blackmon making his critical reports from New 
York available to the New York office and considered it “poor 
administrative practice.” The agency also included an excerpt 
from the testimony of Mr. J. L. Baum before the Cole Com¬ 
mittee in which Mr. Baum stated that the appellant spoke 
very poorly of his superiors. 

As previously stated herein, Mr. Blackmon denied that he 
had openly criticised Messrs. Stewart and Thompson. The 
affidavit of Mr. Hartwell stated that in his opinion the under- 
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lying cause of Mr. Blackmon’s difficulties was the fact that his 
(the appellant’s) job description called for him to “challenge 
property management methods and practices” in the organiza¬ 
tion and he did so without “pulling his punches.” Mr. Hart¬ 
well further stated that it was his belief that Messrs. Preil, Stur- 
hahn, Estep and Stewart did not want Dr. Blackmon to operate 
in this manner but desired a more “routine approach without 
vigorous challenge.” The affidavit of Mr. Hartwell also ques¬ 
tioned Mr. Schuler’s statement on the ground of the latter’s 
close friendship with Mr. Sturhahn. 

Specification 2-C is no doubt the major factor in charge 2. It 
is found that a preponderance of the evidence obtained in con¬ 
nection with the appeal supports both specification C and 
charge 2 that Mr. Blackmon was “unduly critical in referring 
to superiors and to the agency.” The submissions of the ap¬ 
pellant and his representative in regard to the various docu¬ 
ments introduced by the agency in this connection have been 
noted; however, it is believed that the record contains ample 
proof that Mr. Blackmon “voiced open criticism” of his su¬ 
periors and of the agency. It also appears that almost from the 
commencement of his employment with the agency, the appel¬ 
lant has criticised various supervisors and the agency so that 
an undue amount of time was needed to handle his “griev¬ 
ances.” It is further apparent, from a study of the case, that 
reasonable efforts were made by agency officials to settle Mr. 
Blackmon’s complaints but that these efforts did not meet with 
his satisfaction. Mr. Blackmon knew or should have known 
of the established agency grievance procedures but it appears 
that he persisted in criticising his superiors outside of es¬ 
tablished channels. Under all of the circumstances, specifica¬ 
tion 2-C is considered sustained. 

Specification 2-D: You attempted to condition the at¬ 
titude of a new employee Mr. Hackett, on his first day 
of duty in your Division, by criticising and belittling the 
CAA and the Property Management Division. 

Mr. Earl Hackett, Administrative Assistant, testified that in 
April 1948, shortly after his assignment into the Property Man¬ 
agement Division, Mr. Blackmon asked him why he had de¬ 
cided to come to the Civil Aeronautics Administration and in 
the ensuing conversation Mr. Blackmon stated that he hoped 
Mr. Hackett would not “get mixed up in this thing the way I 
have.” Mr. Hackett stated that he then told the appellant 
that he did not understand what he meant and Mr. Blackmon 
stated, “There is a lot of friction in this outfit.” Mr. Hackett 
further stated that he did not know whether or not the appel- 


lant was attempting to “condition” him but the conversation 
had left him somewhat disturbed until he was reassured by Mr. 
Stolle that the appellant was referring to friction between him¬ 
self and Mr. Thompson. 

Mr. Blackmon denied that he had attempted to “condition 
the attitude” of Mr. Hackett; and that his remarks to Mr. 
Hackett were, in substance, as follows: 

We are glad to have you with us. And I hope that 
you will enjoy working with us. You will find that the 
CAA is a good organization. 

Mr. Blackmon stated that his remarks were made in all sin¬ 
cerity; that it was not his intention to criticize the Civil Aero¬ 
nautics Administration; and that he regrets that his remarks 
were misinterpreted. 

The statements attributed to the appellant by Mr. Hackett, 
while quite indirect, were critical of Mr. Blackmon’s superiors 
and of the agency. The veracity or interest of Mr. Hackett in 
this matter has not been questioned and it is not believed that 
a man in his position would intentionally mis-state the con¬ 
versation. The matter appears to have made quite an impres¬ 
sion on Mr. Hackett and his version is accepted. The appel¬ 
lant’s purpose in directing such remarks to a new employee is 
not clear, but whether or not they were intended to “condition 
the attitude” of Mr. Hackett toward the agency they might well 
have done so and were most unseemly of a man in the ap¬ 
pellant’s position. 

Charge 3: The Committee has found that you have 
not put forth productive effort on all assignments. The 
following specific instance is recorded: 

Specification 3-A: In January 1948 you w r ere assigned 
the job of preparing an administrative manual for the 
Property Management function. The deadline for com¬ 
pletion was established as July 1,1948. By the comple¬ 
tion date, you had completed less than 20% of the job, 
which is not considered satisfactory. 

Mr. Blackmon denied the charge and pointed out that but 
one instance of alleged lack of productive effort was cited. 
Relative to his non-completion of the manuals assignment by 
the date set, Mr. Blackmon submitted that he was on sick or 
annual leave 63 days of the period, leaving only 65 working days 
available; and that during the remaining 65 days he was fre¬ 
quently given other assignments by his superiors which pre¬ 
vented him from working on the manuals. The appellant 
listed certain of the other assignments given him during the 
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period which he claimed accounted for some 23 work days. In 
addition, Mr. Blackmon stated that files necessary for the 
manuals assignment were not available and that Mr. Hunting- 
ton had been unavailable for conferences on the subject which 
were necessary. Mr. Blackmon concluded, stating that factors 
beyond his control had prevented him from completing the 
manuals assignment on schedule. 

Messrs. Estep, Harper and Thompson testified that in their 
opinion Mr. Blackmon had produced very little of the manuals 
assignment in the period allotted. Mr. Harper testified that 
the other assignments that were given to the appellant during 
the time he had the manuals project were relatively small 
ones and should not have taken Mr. Blackmon away from the 
manuals work very long. Mr. Harper also stated that if files 
or books necessary to the appellant were not available, Mr. 
Blackmon had never so advised him and it was assumed that 
he had the necessary “tools.” Mr. Huntington stated that 
he saw the appellant on a number of occasions during the first 
six months of 1948 and inquired of him how he was progressing 
on the manuals; that Mr. Blackmon told him he was review¬ 
ing a “welter of material” and was being guided by conferences 
with Messrs. Stewart and Harper; and that on June 18 and 
June 24, 194S, Mr. Blackmon telephoned for appointments 
with him to discuss the manuals. Mr. Huntington also stated 
that there were several other occasions when the appellant 
telephoned for appointments but no record was kept of them; 
and that while some difficulty was experienced in arranging 
the meetings, they were arranged and several lengthy discus¬ 
sions were had with him on the manuals. 

The weight of the evidence relating to the third charge indi¬ 
cates that it is sustained in regard to the matter of the manuals 
project cited in the specification. Mr. Blackmon has offered 
several reasons as to why he did not complete the manual by 
the deadline that had been set. These reasons of the appel¬ 
lant have been noted; however, it appears that in the opinion 
of his supervisors these reasons were exaggerated as to their 
effect on the progress of the manuals assignment. In regard 
to the statements of the appellant that necessary files were 
unavailable and that conferences could not be arranged with 
Mr. Huntington, the evidence secured during the appeal ap¬ 
pears to refute the validity of these as reasons for the delay. 
It does not appear that the appellant informed any of his 
superiors that progress on his assignment was being held up 
by a lack of necessary files. The statements of Mr. Hunting- 
ton indicate that Mr. Blackmon did not seek conferences with 
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him until almost the end of the period and that such were 
arranged and held. 

Charge 4: The records of the Committee show that 
you threatened the agency with outside pressures and 
sources of authority of higher level if the agency failed 
to meet your requirements of punishing your superiors 
and providing you with a better position. 

The Civil Aeronautics Administration has submitted that 
charge four is supported by three letters of Senator Burnet R. 
Maybank and one letter of Representative John L. McMillan 
which were offered in evidence during the appeal. Mr. Black¬ 
mon denied that he threatened the agency as charged and sub¬ 
mitted that the letters of Senator Maybank and Congressman 
McMillan do not support the charge and are merely routine 
letters written by the Senator and Congressman in the in¬ 
terest of securing a constituent an advancement. 

The letters referred to have been read and while they appear 
to be more than routine congressional correspondence relative 
to a promotion matter, they do not sustain the charge that the 
appellant threatened the agency in any manner. 

The only other submission of the agency in connection with 
charge four is an excerpt of the appellant’s testimony before 
the Cole Committee. This testimony of the appellant has 
been examined and does not sustain the charge. The appel¬ 
lant merely stated that in attempting to correct what he be¬ 
lieved was an injustice to himself, he would take the matter 
“as far as the Government will allow” and if he was not suc¬ 
cessful he would “feel free to use any means that is honest to 
still obtain a rectification.” The appellant appears to have 
simply stated his intention to utilize all proper rights he pos¬ 
sessed and there is no threat of outside pressure in an im¬ 
proper sense in his testimony. 

Additional Charges: 1. You are charged with wilfully 
using an official car for personal business during 
working hours. 

A. On or about the afternoon of December 16, 1947, 
you drove from the Airways Facilities Shop, Fort Worth, 
Texas, to the Beazley and Brock Plating Company at 
Handey where you had a plating job done on your per¬ 
sonal project. You arrived there at about 3:00 p. m. 
and left about 5:00 p. m. 

B. The next morning you drove there again, using 
the official car to pick up the plating job. You arrived 
about 9:30 a. m. and left about 12:00 noon. 
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2. You are charged with use of annual leave without 
appropriate charge. 

A. You did not file leave slips covering the time spent 
on personal business referred to in the above charge. 

Mr. Blackmon denied that he had used an official car for 
personal business as stated in additional charge 1 and, accord¬ 
ingly, denied using annual leave without appropriate charge 
as stated in additional charge 2. The appellant testified that 
during his assignment at Fort Worth he went to the Beazley 
and Brock Plating Company in the course of his official busi¬ 
ness in regard to the proposed moving of the Fort Worth Air¬ 
ways Facilities Shop nearer to Washington, D. C. Mr. Black¬ 
mon stated that he considered his inspection of the Plating 
Company plant as a pertinent part of his official duties. 

The appellant further testified that when he made the trip 
to the Plating Company he carried with him a box of rejected 
parts that officials of the Airways Facilities Shop wanted done 
over; that he also took some materials of his own along to have 
plated; and that the materials of his own that he took were parts 
of a device he was attempting to perfect that dealt with the 
cooling of high wattage tubes, and had he been successful in 
perfecting such device it would have become the property of 
the Civil Aeronautics Administration. He also stated that the 
officials of the Airways Facilities Shop had advised him that the 
Plating Company had performed some of its work unsatisfac¬ 
torily and that he wanted to find out why this was so. Mr. 
Blackmon added that his interest in reducing the number of 
rejected parts was one of the qualifications of a good property 
specialist. The appellant emphasized his contention that his 
trip to the Plating Company was not a special trip in his own 
interests but was on official business for the agency. 

Relative to additional charges 1 and 2, the Civil Aeronautics 
Administration submitted an investigative report of Mr. W. R. 
Mirabella of the agency’s personnel office. The report of Mr. 
Mirabella read that Mr. Brock of the Plating Company had 
been interviewed and had stated that the appellant had come 
to his shop about 3:00 p. m. on Decmber 15, 1947 and had left 
some work to be silver plated; that the appellant remained in 
the Plating Company until about 5:00 p. m. “shooting the 
breeze”; and that he returned about 9:30 the following morn¬ 
ing and left about noon after receiving and paying for the plat¬ 
ing work he had left the day before. 

The agency also submitted an excerpt of a letter of Mr. Roy 
L. Tavlor of the Airways Facilities Shop wherein he stated that 
Mr. Blackmon had asked his advice on silver plating and told 




him he had some parts he wanted plated; that he (Mr. Taylor) 
suggested he have the Beazley and Brock Company do the work 
and further suggested that as the agency truck was going over 
to the Plating Company that afternoon, Mr. Blackmon could 
ride over in it; and that Mr. Blackmon preferred to use the 
official car and did so, following the truck to the Plating Com¬ 
pany plant. 

Mr. Estep testified that Mr. Blackmon’s official duties on the 
Fort Worth assignment were to spearhead the liquidation of 
the warehousing activities of the Airways Facilities Shop; that 
the appellant’s assignment did not include a study of the mov¬ 
ing of the Airways Facilities Shop nearer to Washington; and 
that Mr. Blackmon had no assignment with reference to the 
manufacturing operations at Fort Worth and any activities in 
that respect would have been outside of the warehousing prob¬ 
lem to which he had been assigned. The testimonies of Messrs. 
Harper and Thompson supported the statements of Mr. Estep 
relative to the appellant’s Fort Worth assignment. 

Consideration of the evidence in connection with additional 
charges 1 and 2 establishes that they are sustained. Mr. 
Blackmon’s representations that his trips to the Beazley and 
Brock Plating Company were in the line of official duty have 
been noted, but are considered refuted by the evidence on hand. 
The appellant’s official superiors denied that Mr. Blackmon’s 
assigned duties would have warranted his trips to the Plating 
Company. Furthermore, the statements of Mr. Taylor of the 
Airways Facilities Shop indicate that the appellant’s trip to the 
Plating Company on December 15th was not planned as an 
official inspection by Mr. Blackmon, but came about as a con¬ 
sequence of Mr. Taylor’s suggestion that Beazley and Brock 
Company could do the plating work on the appellant’s personal 
material. Under all of the facts and circumstances, the evi¬ 
dence supports the charge that Mr. Blackmon used an official 
car for personal business during working hours, and that he did 
not file leave slips for the time spent on personal business dur¬ 
ing working hours. 

MISCELLANEOUS MATTERS 

The appellant and his counsel have vigorously contended 
during the instant appeal that the removal action of the Civil 
Aeronautics Administration in his case was motivated by a 
wilful and malicious conspiracy to effect his separation by any 
means. It was submitted in this connection that the appellant 
had discovered that Mr. Thompson had prepared a job de¬ 
scription sheet for his (Mr. Thompson’s) position that was, 
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in the appellant’s opinion, “fraudulent.” Mr. Blackmon 
stated that Mr. Thompson had taken credit in the “fraudulent” 
job sheet for duties and responsibilities which he (Mr. Black¬ 
mon) performed in fact. The appellant alleged that by this 
misrepresentation, Mr. Thompson secured a promotion and 
that this was done with the knowledge of Messrs. Estep and 
Stewart. 

Mr. Dawson’s brief stated in this regard that “shortly after 
the discovery of this fraud, the proposed promotions of Mr. 
Blackmon and Mr. Hartwell collapsed. From that time on, 
the officials of the CAA dealing with Mr. Blackmon embarked 
upon a systematic course of conduct designed to have Mr. 
Blackmon discharged from his official duties with the CAA.” 

The appellant and his representative directed attention to 
several matters which they contend evidenced a conspiracy to 
remove Mr. Blackmon and a prejudice against him. These 
matters included the agency proposal to send him on an as¬ 
signment to Alaska, the action of agency officials in moving his 
desk to a room without telephone or windows, the alleged de¬ 
nial of adequate stenographic service, the intentional routing 
of office information away from him and a charge that the 
agency officials attempted to have Mr. Blackmon involuntarily 
retired from the Federal Service on grounds of mental disability 
which action was taken in bad faith. 

Particularly careful consideration has been given to the se¬ 
rious charges of prejudice and conspiracy presented by the 
appellant and they are not considered as being established. 
The Commission’s appeal file contains extensive information 
on each of the matters that the appellant alleges to be sup¬ 
portive of the charges of conspiracy and prejudice and it does 
not appear that a single one of them is well founded. 

The evidence does not support the appellant’s contention 
that Mr. Thompson’s position description was “fraudulent.” 
The superiors of both the appellant and Mr. Thompson, who 
appear to possess a better over-all understanding of the work 
in the Property Management Division than the appellant, are 
unanimous in their testimonies that Mr. Thompson had been 
in a supervisory position over Mr. Blackmon. Evidence was 
also submitted in behalf of the agency to show that Mr. Thomp¬ 
son did participate in the surplus property acquisition program, i 
The facts surrounding Mr. Blackmon’s examinations by the 
U. S. Public Health Service do not support his claim of con¬ 
spiracy. The examinations were initiated because of Mr. i 
Blackmon’s statement that illness prevented him from taking 
an assignment in Alaska. The agency does not appear to have 





specifically directed a mental examination of the appellant but 
told the Health Service to take such tests as appeared to be 
indicated. It is true that subsequent examinations of Mr. 
Blackmon in connection with the Civil Service retirement mat¬ 
ter did not agree with the Public Health Service findings; how¬ 
ever, it is not established that there was any collusion or other 
impropriety in regard thereto. The remaining allegations of 
the appellant in regard to his charge of prejudice do not appear 
sufficiently serious to merit individual discussion, although as 
both parties have placed considerable emphasis on the matter 
of the appellant’s removal from an office with Mr. Thompson, 
it will be mentioned. 

Several officials of the Civil Aeronautics Administration tes¬ 
tified that Mr. Blackmon was moved from the office he shared 
with Mr. Thompson because he had stated he would not be 
responsible if physical harm befell Mr. Thompson. In addi¬ 
tion, it was stated by several officials that the office Mr. Black¬ 
mon was assigned to was the best available and that there was 
no attempt to embarrass him in the move. These statements 
appear adequately supported and no prejudice is seen in the 
movement of the appellant from his former office. 

During the hearing in the Commission both parties made 
numerous objections to the admission of exhibits and state¬ 
ments. These have been considered as the case was studied 
and only one appears to warrant comment in this decision. 
The appellant’s attorney moved that all memoranda and ex¬ 
hibits prepared by the agency after the charges were preferred 
should be stricken from the record. Mr. Dawson stated that “it 
is like putting evidence into a record after a court has decided a 
case * * This motion cannot be granted. The docu¬ 

ments referred to by Mr. Dawson relate to the charges and are 
material items of evidence. It would have undoubtedly been 
best had they been prepared immediately at the time of the 
incidents they refer to; however, while their delayed prepara¬ 
tion was considered in respect to the weight accorded them as 
evidence, it does not warrant their being stricken from the 
record. 

• * * • • 

Under all of the facts and circumstances of the case, it is 
found that the dismissal of Mr. Blackmon was for such cause 
as will promote the efficiency of the service as provided in Sec¬ 
tion 14 of the Veterans’ Preference Act of 1944, as amended, 
and that the personnel action of the Department of Commerce, 
Civil Aeronautics Administration, was not arbitrary, unrea¬ 
sonable or capricious. 
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RECOM MENDATION 

On the basis of all of the evidence and the foregoing analysis, 
it does not appear that the rights of Mr. Blackmon as a veteran 
have been violated or that there was any injustice in connection 
with his removal. Therefore, it is recommended that no 
change be made in the personnel action of the Civil Aeronautics 
Administration affecting the appellant’s discharge on March 
7,1949. 

Mr. Blackmon and the Department of Commerce, Civil Aero¬ 
nautics Administration, are privileged, in the event that either 
is not satisfied with this decision, to appeal further to the Com¬ 
missioners, U. S. Civil Service Commission, Washington 25, 
D. C., within seven (7) days of its receipt. Regulations pro¬ 
vide that Mr. Blackmon or the Civil Aeronautics Administra¬ 
tion may be granted an opportunity to appear before the Com¬ 
mission’s Board of Appeals and Review in case an appeal is 
made to the Commissioners, or that further representations 
may be made by submission of pertinent material in writing. 
Request for such a hearing, if desired, should be made at the 
same time the appeal is submitted to the Commissioners. 

Charles H. Barnes, 

Acting Chief Law Officer. 

Exhibit 2 

July 18,1950. 

C. L. Dawson, Esq., 

Attorney at Law, 917 loth Street NW., 

Washington 3, D. C. 

Dear Mr. Dawson: Reference is made to the appeal in be¬ 
half of your client, Mr. Charles M. Blackmon, under Section 
14 of the Veterans’ Preference Act of 1944, from the decision 
of the Commission’s Chief Law Officer sustaining the action 
of the Civil Aeronautics Administration in removing Mr. 
Blackmon from the position of Property Specialist, GS-12, as 
a result of charges preferred against him. 

The decision of the Chief Law Officer was based upon the 
considerations set forth in his memorandum of October 20, 
1949, copy of which was furnished you. 

The Civil Service Commission, after careful consideration of 
all the facts and circumstances in this case, including the repre¬ 
sentations made in the hearing before the Board of Appeals 
and Review conducted intermittently from December 19, 1949, 
through June 2, 1950, has found that the decision of the Chief 
Law Officer was warranted and that decision, therefore, is af¬ 
firmed. In arriving at this decision, it was considered that the 
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additional hearing did not develop any new or material evi¬ 
dence of sufficient weight to warrant any change in the decision 
of the Chief Law Officer and that Mr. Blackmon’s removal was 
in the interest of promoting the efficiency of the service. 

By direction of the Commission: 

Sincerely yours, 

Wm. C. Hull, 
Executive Assistant. 

cc: Mr. Ralph H. Lavers, American Legion, 1608 K Street 
NW., Washington, D. C. 

cc: Mr. Charles M. Blackmon, 408 North George Mason 
Drive, Arlington, Virginia. 

cc: Mr. Oliver C. Short, Director of Personnel, Department 
of Commerce, Washington 25, D. C. 

cc: Mr. Donald R. Harvey, Director, Personnel Service, Civil 
Aeronautics Administration, Department of Commerce, Wash¬ 
ington 25, D. C. 

cc: Theodore L. Thau, Attorney for the C. A., Department 
of Commerce, Washington 25, D. C. 

cc: Honorable John L. McMillan, House of Representatives. 

cc: Honorable Olin D. Johnston, U. S. Senate. 

cc: Chief Law Officer. 

cc: Service Records Division (DOB 6/6/02). 


Exhibit 3 


October 31, 1950. 

Claude L. Dawson, Esq., 

91715th Street NW., 

Washington, D. C. 

Dear Mr. Dawson : I am referring to your further appeal 
in behalf of your client, Mr. Charles M. Blackmon, under Sec¬ 
tion 14 of the Veterans Preference Act of 1944, from the de¬ 
cision of the Commission’s Board of Appeals and Review and 
Chief Law Officer sustaining the action of the Civil Aeronau¬ 
tics Administration in removing Mr. Blackmon from the posi¬ 
tion of Property Specialist, GS-12, as a result of charges pre¬ 
ferred against him. 

The Civil Service Commission, after careful reconsideration 
of all the facts and circumstances in this case, including the 
statements made in a hearing before the Commissioners on 
September 27, 1950, as well as the statements contained in 
analyses of the case submitted subsequent to hearing, has 
found that the decision of the Commission’s Board of Appeals 
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and Review was warranted and that decision, therefore, is 
affirmed. 

By direction of the Commission: 

Sincerely yours, 

Harry B. Mitchell, 

Chairman. 

cc: Honorable Olin D. Johnston. 

cc: Honorable John L. McMillan. 

cc: Mr. Theodore L. Thau, Attorney for CAA. 

cc: Mr. Donald R. Harvey, Director, Personnel Service, 
CAA. 

cc: Mr. Oliver C. Short, Director of Personnel, Dept, of 
Commerce. 

cc: Chief Law Officer. 

cc: Mr. Charles M. Blackmon. 

cc: Service Record Division, DOB fi-6-02. 

Affidavit of Donald R. Harvey 

I, Donald R. Harvey, Personnel Officer of the Civil Aero¬ 
nautics Administration, Department of Commerce, being first 
duly sworn, hereby state: 

1. As Personnel Officer of the Civil Aeronautics Administra¬ 
tion, I have charge of the personnel records of that agency. 

2. Among said personnel records are: 

(a) Answer dated December 14, 1948, filed by Charles M. 
Blackmon to letter of charges of Civil Aeronautics Adminis¬ 
tration, dated December 2,1948. 

(b) True copy of notification on Standard Form 50 sent to 
Charles M. Blackmon and bearing date of February 17, 1949, 
notifying Charles M. Blackmon that his answer to the charges 
of the Civil Aeronautics Administration was unsatisfactory, 
and advising him of his separation from the service. 

3. Attached hereto and marked Exhibits A and B, respec¬ 
tively, are true and correct copies of the aforesaid two docu¬ 
ments which I have caused to be prepared and compared with 
the actual documents in the personnel records committed to my 
charge. 

(Signed) Donald R. Harvey. 

December 14, 1948. 

Exhibit A 
MEMORANDUM 

To: Mr. F. B. Lee, Deputy Administrator, Civil Aeronautics 
Administration. 

From: Charles M. Blackmon. 
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Subject: Employee-Management Situation, Contract and Re¬ 
quirements Service. 

This is in answer to your memorandum to me dated Decem¬ 
ber 2, 1948, in which you list specific charges concerning my 
conduct and performance on the job. 

You stated that I have been given until December 15, 1948, 
in which to make answer to this letter personally and in writing. 
In the event that my answer is not satisfactory, or I have not 
made answer within the allotted time, I will be removed from 
the service or other appropriate action will be taken on or after 
30 days from the date I received your letter. 

The purpose of this memorandum, therefore, is to answer 
the charges listed in your memorandum of December 2, 1948. 

I thank you for the opportunity you have given me because I 
am sure that the charges are erroneous and cannot be sustained 
by the facts. 

In your memorandum you show first a summary of the 
charges and later you show specific charges in support of your 
summary. 

SUMMARY OF CHARGES 

You have summarized the charges against me as follows: 

1. “Your employment in CAA has been characterized by ef¬ 
forts to seek advancement through the process of discrediting 
your superiors, criticizing the agency’s policies, and intimida¬ 
tion.” 

“A. Six months after you entered on duty you contacted the 
Personnel Office with a draft of unsubstantiated charges against 
your immediate superior. 

“B. You took up the time of busy executives, including 
officials in this office and the Office of the Secretary, with your 
complaints. 

“C. At no time did you list your specific grievances, in order 
that the agency might have an opportunity to determine 
whether there was basis for your complaints.” 

2. “You are charged with having conducted a campaign for 
self-advancement that has seriously interrupted the work of 
the agency and has been detrimental to the morale of the unit 
in which you are employed, etc.” 

SPECIFIC CHARGES 

In addition to the above general or summary of charges, your 
letter also lists the following specific charges: 

1. Insubordinate to my superiors. 

2. Critical in my references to my superiors. 

3. My efforts have not been productive. 
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4. Threatening the agency with outside pressures. 

5. Using an official car for personal business. 

MY EFFICIENCY RATINGS 

The above charges are alleged to have been characteristic of 
my employment with the CAA which has extended over a 
period of 39 months. If the alleged charges are true, it would 
appear paradoxical that my Efficiency Ratings during this 
period have been as follows: 

1946— “Very Good,” but because of the short time I had been 
with the CAA, this rating was not used. In fact no rating was 
used. 

1947— “Very Good.” 

1948— “Good.” 

The above ratings are the second and third highest efficiency 
ratings that an employee can receive. They make it manda¬ 
tory that an employee receive an in-grade promotion which 
I received. 

My efficiency ratings are contradictory of the charges al¬ 
leged in your letter. It is difficult to understand how I could 
receive such high efficiency ratings while guilty of such charges 
as alleged in your letter. Many of the charges are alleged to 
have occurred when my efficiency rating was “Very Good.” 

MY ANSWER TO SUMMARY OF CHARGES 

You realize, of course, that your general charge is a con¬ 
clusion on your part which is meaningless unless supported 
by proof. 

In proof, you offer the two following incidents: 

1. I withdrew charges against my superior. 

2. I did not file a written statement of my complaints. 

(1) The first instance, cited by you, was where I contacted 

the Personnel Office with a draft of charges against one of 
my superiors. You have criticized me because I withdrew the 
charges. 

I discussed the matter with Mr. Culp of the Personnel Divi¬ 
sion who suggested that I submit my charges in writing. I 
agreed to do this. Shortly after I had completed the wniting 
of my charges, Mr. Estep, one of my superiors, requested me 
to accompany him to the office of Mr. Preil, Assistant Ad¬ 
ministrator, where the matter could be discussed informally 
and corrective action taken. At the office of Mr. Preil, the 
matter was satisfactorily settled, and I was requested not to 
file written charges with the Personnel Division. 

In the interest of peace and harmony and good-will towards 
my fellow employees, I did not file the charges. Therefore, 
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as I did not file the charges, I could not withdraw them as 
alleged in your letter. It is surprising that you are criticizing 
me because, in the interest of peace and harmony, I did not 
press charges against one of my fellow employees. 

(2) The second instance, cited by you, is that I did not sub¬ 
mit a written list of grievances so that the proper action could 
be taken. Inasmuch as this charge is cited later in your letter, 
among specific charges, I will discuss it later in my answer. 

Office of the Secretary: You also cited, as justification for 
your charge, that I went to the Office of the Secretary with 
complaints. The only occasion on which I ever went to the 
Office of the Secretary was in 1946 when, as a representative 
of the Veterans of Foreign Wars, I with a representative of 
the National Offices of VFW and a representative from the 
Department of the Army called upon the Secretary, and pre¬ 
sented him with a testimonial for his efforts in behalf of vet¬ 
erans. I have not filed complaints with the Office of the Sec¬ 
retary, and I have not requested anyone to intercede for me 
at the Office of the Secretary. 

ORIGIN OF GRIEVANCE 

Before discussing the specific charges you have listed in your 
memorandum to me, I feel that it is appropriate that the origin 
and nature of my grievance should be set forth. A knowledge 
of this will explain why the incidents occurred and why the 
charges have been made. 

Grievance: My grievance is that my superiors endeavored to 
get me out of the Property Management Division. In pur¬ 
suing this objective, my superiors did not bring formal charges 
against me, or endeavor to transfer me to another Division. 
Instead, they adopted a subtle technique commonly known as 
the “freeze out.” The methods they used to accomplish their 
purpose included, but not limited to, the following: 

1. Promotion of Mr. W. C. Thompson as Assistant Chief of 
the Division: The promotion of Mr. Thompson was accom¬ 
plished by preparing an inaccurate, or misrepresentative, job 
sheet which included among his responsibilities duties which 
he had never performed, and which even to this date, he has 
not performed. The said duties were among my responsibili¬ 
ties which I, together with my assistant, Mr. Stephen Hartwell, 
performed exclusively until the duties were transferred to the 
Federal Airways in the fall of 1947. The promotion of Mr. 
Thompson was misrepresented to me. I was informed that 
Mr. Thompson was to have charge of the administrative de¬ 
tails of the office and that he would have no control over the 
technical phases of our work. 
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2. My demotion from Assistant Chief: At the time of my 
employment with the CAA I was made Assistant Chief of the 
Division. Later, I was demoted in an extraordinary manner. 
I was given a grade raise and my title changed from Assistant 
Chief to Property Specialist. Mr. Thompson retained his title 
as Assistant Chief, and his grade at a later date was made 
equal to mine. Hitherto, I had reported directly to the Chief 
of the Division. My demotion was accomplished in a proce¬ 
dure which was contrary to the CAA Standard Practice, para¬ 
graph 3002. This will be discussed later in my answer. 

3. Discontinuance of work assignments: In March 1948, 
when I returned to the office from an extended sick leave, I took 
up my work of preparing the administrative manual. In order 
to do this, I needed to be informed of what was going on in 
the office. But information relative to this was not given me. 
When I discussed this with Mr. Stewart, he promised to see 
that I received copies of the day-to-day transactions. Very 
little of this was sent me, and I was effectively prevented 
from completing my assignment in an expeditious manner. 

4. Isolation from fellow employees: My position in the 
Division was made very embarrassing when Mr. Thompson in¬ 
structed my fellow employees, namely, Mr. M. R. Farrah, Mr. 
LaFayette Cox, Mr. Arthur Ruderman, Mr. W. C. Klietsch, 
and others, not to give me any information which I might re¬ 
quest in connection with my official duties. Also, any typing 
work, which I might request the office typists to do for me, was 
done after work for all others had been completed, and there 
was no other work to be typed. 

5. Access to files denied or delayed: Mr. Thompson directed 
his secretary, Mrs. McAleer, “to bring the files up to date” and 
not to give them to me until she had completed the job. In 
“bringing the files up to date,” Mrs. McAleer actually took the 
files apart, transferring some correspondence from one file to 
another. 

6. By-passing me and referring work direct to my subordi¬ 
nate: When questions arose concerning the work in which I 
and my associate, Mr. Hartwell, were engaged, Mr. Harper, 
Mr. Stewart, and Mr. Thompson would ignore me, and would 
address their remarks or memoranda direct to Mr. Hartwell. 
Inasmuch as Mr. Hartwell was working under my immediate 
supervision, the actions of my superiors in by-passing me in 
dealing with him was making my position in the Division 
untenable. 

7. False accusations as to my honesty: In April 1947, when 
I was in Europe on an official assignment, and my entire per¬ 
sonal belongings were stolen. Also stolen at that time was a 
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camera which was the property of the CAA. Upon my return 
to Washington, I reported the loss of the camera. In Decem¬ 
ber 1947, when I was at Fort Worth on an official assignment, 
Mr. Thompson went to the Property Records Section of the 
CAA, asking to see my property record. Mr. Thompson, when 
he saw the notation that the camera had been stolen, implied 
by his actions that perhaps there was something irregular in 
the loss of the camera. 

S. Investigation of travel vouchers: On two occasions, in 
1948, namely the Fort Worth trip and the New York trip, Mr. 
Thompson went to the Accounts Division and requested to see 
my expense statements for the two trips. Mr. Thompson was 
given the statement for the Fort W T orth trip. Later, when he 
requested the statement for the New York trip, the Accounts 
Division refused to give it to him, stating it was against the 
rules to give the expense statement of one individual to an¬ 
other. I do not know why Mr. Thompson wanted to see my 
expense statements, or why he used such indirect methods to 
obtain them. The impression given by Mr. Thompson to the 
Accounts Division was that he felt there might possibly be some 
irregularities in my expense statement. 

9. Numerous other accusations: The extent to which Mr. 
Thompson and others have gone in their efforts to force me out 
of the Division is shown in the list of charges cited in your 
letter. As I will show later in this memorandum, many of 
these charges are hearsay with no foundation in fact. 

10. Success of Mr. Thompson: The efforts of Mr. Thompson 
and others to force me out of the Division have now reached the 
last stage. Their accusations against me are now under your 
consideration. You have informed me that, unless I give a sat¬ 
isfactory answer. I will be removed from the service or other 
appropriate action will be taken. 

I have discussed the above grievances in some detail in order 
that a fair and impartial judge might properly evaluate the 
specific charges you have preferred against me in your letter 
of December 2, 1948. 


MY APPEAL TO CAA 

The efforts of my superiors to force me out of the Division 
were making my position not only embarrassing but untenable. # 
In an effort to correct the situation, I first appealed to my im¬ 
mediate supervisor, Mr. W. G. Stewart, Chief. When my ap¬ 
peals to Mr. Stewart brought no results, I next appealed to Mr. 
Donald R. Harvey, Director, and Mr. Carson W. Culp, Assistant 
Director, Personnel Division. 
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Mr. Culp informed me that I could file a written grievance 
if I wanted to but, he indicated, it would not be worthwhile 
because nothing usually happened on such grievances. 

I, thereupon, went to the office of F. B. Lee, Deputy Admin¬ 
istrator, informing him of my situation. I asked Mr. Lee if 
he would make an investigation. Mr. Lee, while not commit¬ 
ting himself, indicated that it might be a good idea to make an 
investigation. 

APPOINTMENT OF INVESTIGATING COMMITTEE 

On March 11,1948, Mr. F. B. Lee appointed an Investigating 
Committee to investigate the employee-management situation 
in the Contract and Requirements Service. The Committee 
consisted of Mr. Elwood B. Cole, Regional Counselor, as Chair¬ 
man, and Mr. Kenneth Cornwell, Office of Aviation Training, 
Mr. Ralph Hennessey, Office of General Counsel, and Mr. Peter 
Delohery, Personnel Division, Department of Commerce. 

The Investigating Committee has made its investigations, 
has interviewed the witnesses, and has checked pertinent rec¬ 
ords. The report of the Committee has been submitted to 
Mr. F. B. Lee. 

WITHHOLDING OF REPORT OF COMMITTEE 

Mr. Lee, in his letter to me dated December 2, 1948, states 
that the Investigating Committee has made a series of charges 
against me. Mr. Lee has listed the charges but he has not 
stated the basis upon which such charges are made. 

I feel that, in a matter of this importance, the report of the 
Investigating Committee, or at least those portions of it deal¬ 
ing with my employment, should have been made available 
to me. 

I do not know whether the Investigating Committee, as ap¬ 
pointed by Mr. Lee, was instituted in accordance with Admin¬ 
istrative Order No. 202-2, “Employee Grievance Procedure,” 
adopted by the Department of Commerce on June 15, 1948. 
This Order provides as follows: 

All oral and written evidence considered by the Board 
will be made available to the employee-appellant and to 
the representative of the operating unit concerned. 
Each will be given an opportunity to question the evi¬ 
dence and to reply to it. Etc. 

Regardless of whether Administrative Order No. 202-2 
applies to the present case, the policy stated therein should 
apply, to wit, “all oral and written evidence considered * * * 
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will be made available to the employee-appellant * * * 
Each will be given an opportunity to question the evidence and 
to reply to it.” 

This has been denied me. I do not know who my accusers 
are. I have been denied an opportunity to cross-examine my 
accusers. I do not know what the evidence is. I have had no 
opportunity to question it or to reply to it. 

The only information submitted to me is that the Committee 
has made certain charges against me, and unless I submit a 
satisfactory answer, either I will be discharged or other appro¬ 
priate action will be taken. 

Despite the ex parte nature of the proceedings, I will answer 
each of the specific charges. I doing so, however, I do not 
waive the right to request an opportunity to cross-examine my 
accusers, or to examine the oral and written evidence, or to 
reply to it. 

Part 2 

SPECIFIC CHARGES 

Charge 1-A 

“The Committee finds that you have been insubordinate both 
in attitude and action. The following specific incidents are 
recorded: 

“A. By your own statement and by other testimony you 
refused to acknowledge Mr. Thompson, the Assistant Chief of 
the Property Management Division, as your superior subse¬ 
quent to December 30, 1947.” 

My Answer 

The facts in the case as disclosed by the history of the em¬ 
ployment of Mr. Thompson and myself in the Division are as 
follows: 

1. I began my employment in the Division on September 21, 
1945. My title, at time of employment, was Assistant Chief. 

2. At the time of my employment, Mr. Thompson was also 
in the Division but not as an employee but on detail from an¬ 
other Division. Mr. Thompson was paid from funds appro¬ 
priated to another Division. 

3. Sometime thereafter. Mr. Thompson was officially trans¬ 
ferred to our Division, and his title was Assistant Chief. 

4. Therefore, our Division had two Assistant Chiefs, each 
with different responsibilities. My duties were twofold, 
namely, (1) Property Management work, and (2) surplus 
property acquisition. On the other hand, Mr. Thompson’s 
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duties were administrative work within the Washington office. 
There was no conflict in our responsibilities as my work was 
technical, and Mr. Thompson’s work was administrative. Each 
of us reported directly to our Chief, Mr. W. G. Stewart. 

5. The position grades of both Mr. Thompson and myself at 
this time were CAF-11. 

6. In February 1946, I was given a grade promotion to 
CAF-12, with the title of “Property Specialist.” I was in¬ 
formed that, even though my title was changed from “Assistant 
Chief” to “Property Specialist,” this was not a demotion, but, 
on the contrary, was a promotion because I was assuming 
greater responsibilities on technical matters. 

7. Meanwhile, Mr. Thompson continued at his same grade, 
CAF-11, with his title of “Assistant Chief.” 

8. Even though our titles had changed, our functions con¬ 
tinued as previously, with Mr. Thompson handling administra¬ 
tive matters, and with me handling technical matters. I did 
not report to Mr. Thompson but continued to report directly 
to the Chief, Mr. Stewart. 

9. About a year later, Mr. Thompson received a grade pro¬ 
motion to CAF-12. However, his duties continued to be of 
an administrative nature and not connected with technical 
phases of the work of the Division. 

10. I was not informed by my Chief that Mr. Thompson, in 
his capacity as Assistant Chief, was assuming responsibility for 
both the administrative and technical phases of the work of our 
Division and that I should consider Mr. Thompson as my su¬ 
perior. I acted in accordance with Mr. Stewart’s verbal in¬ 
structions. No organization chart outlining the specific duties 
of various members of the organization was ever made available 
to me either verbally or in writing. 

11. The following incident is cited in support of paragraph 
10. Mr. Stewart, Chief, informed my Assistant, Mr. Stephen 
Hartwell, that in my absence he should report direct to the 
Chief and not to the Assistant Chief. Furthermore, Mr. Stew¬ 
art stated that, if he, himself, was not in the office, Mr. Hartwell 
should report to Mr. Estep, Director, Contract and Re¬ 
quirements. 

12. Also, Mr. Estep has instructed me to report direct to 
him. For example, Mr. Estep sent me on a field trip to New 
York. He instructed Mr. Harper to brief me. Mr. Estep also 
instructed me to report to his office, so “Mr. Harper, Mr. Stew¬ 
art, or I may proceed to New York to assist you in a final visual 
inspection in order to ascertain that the situation is under con¬ 
trol.” Source: see Estep memorandum, dated June 23, 1948. 
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This memorandum also stated that I should submit weekly- 
written reports to Mr. Estep’s office. 

13. It should be noticed that the above memorandum does 
not state that I should report to Mr. Thompson. 

14. In the light of the above facts, I did not consider Mr. 
Thompson as superior in the technical phases of my work. 

15. If my understanding of the position of Mr. Thompson 

in our Division is incorrect, and if Mr. Thompson was my su¬ 
perior in any respects, it would appear that the promotion of 
Mr. Thompson as my superior was a violation of and contrary 
to CAA Standard Practice, paragraph 3002, Veteran Prefer¬ 
ence, which provides that: “No veteran employee with perma¬ 
nent * * * civil-service status, and who has completed 
a probationary or trial period in the Federal Service shall 
be * * * (4) reduced in rank or compensation * * *. 

The veteran involved shall have at least thirty days’ advance 
written notice * * * stating any and all reasons for the 

proposed action; etc.” 

16. The promotion of Mr. Thompson to be my superior is 
contrary to CAA Standard Practice for the following reasons: 

a. At the time of my employment I was superior to Mr. 
Thompson. 

b. Later Mr. Thompson was promoted to my equal status. 

c. Subsequently, I was promoted to CAF-12 while Thomp¬ 
son remained at CAF-11. 

d. If Thompson were, at a later date, made my superior, 
this would be a reduction in rank as regards my status which 
is contrary to the CAA Standard Practice. 

e. I regret to be technical but, if I was to be demoted, and 
if Mr. Thompson was to be made my superior, in that event the 
requirements of CAA Standard Practice should have been com¬ 
plied with by notifying me in writing at least thirty days prior 
to the action. This was not done. 

17. CAA Standard Practice, paragraph 3002, is not merely 
an administrative or personnel policy of the CAA. It is the 
declared policy of Congress as stated in Section 14 of the 
Veterans’ Preference Act of 1944, as amended. And if Mr. 
Thompson is now my superior, the said Act of Congress has 
not been complied with. 

Charge l-A-(l) 

“You refused to acknowledge reading his memorandum of 
December 30,1947, and refused to give him the report on your 
Fort Worth, Texas trip which the memorandum required, giv¬ 
ing it instead to Mr. Stewart.” 
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My Answer 

1. I deny the charge that I refused to acknowledge reading 
the memorandum because I clearly replied to Mr. Thompson 
that I had not read his memorandum. 

2. I deny the charge that I refused to give to Mr. Thompson 
my report on my trip to Fort Worth because I replied to Mr. 
Thompson that my report had not yet been prepared. 

3. The incident referred to occurred about 11: 00 A. M. on 
December 30, 1947. I had just returned to the office after a 
few days of Christmas leave. I was preparing my report on my 
trip to Fort Worth which had been completed on December 22, 
1947. I was devoting my full attention to this, and I had not 
had an opportunity to read the morning mail in my basket. 
I informed Mr. Thompson of this. 

4. The charge indicates that I was equivocal in my replies to 
Mr. Thompson, i. e., refusing to state whether I had read his 
memorandum. This charge is not correct because I made a 
definite statement that I had not read his memorandum. 

5. The charge that I refused to give to Mr. Thompson the 
report on my trip to Fort Worth implies that the report was 
completed and ready for delivery. The fact is, as I informed 
Mr. Thompson, the report was not ready for delivery, i. e., it 
had not been completed, and therefore it could not be delivered. 

6. The records of the office will show that the report was com¬ 
pleted on March 17, 1948. Therefore, it could not have been 
submitted to anyone prior to that date. It was submitted at 
that time to Mr. Stewart, according to established procedure. 

Charge l-A-(2) 

“During the week of March 15,1948, you refused to give Mr. 
Thompson official information which he requested concerning 
work which you had assigned without his knowledge to Mr. 
Farrah, who was under Mr. Thompson’s supervision, but not 
yours.” 

My Answer 

1. I deny the charge. 

2. I fully informed Mr. Thompson of the work which Mr. 
Farrah was doing for me. For example, when Mr. Thompson 
asked me what was Mr. Farrah doing, I replied that he was get¬ 
ting for me the latest statistics available on the Surplus Dis¬ 
posals Activity. I intended to use these statistics in a report 
I was preparing for Mr. Stewart. Mr. Stewart knew that I 
was preparing the report and approved of it. 
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3. Mr. Thompson replied that he thought my assignment 
was to complete an administrative manual. 

4. Therefore, Mr. Thompson was fully informed as to what 
Mr. Farrah was doing and the reason why he was doing it. 

5. Mr. Thompson, after his discussion with me, went to Mr. 
Farrah and directed him to discontinue it. 

Charge 1-B 

“You have refused to talk with Mr. Thompson on official 
business even before the time you were placed under Mr. 
Harper’s supervision, carrying this attitude to the extent that 
in a conference with Mr. Harper, the Assistant Service Director, 
and Mr. Thompson in July, concerning your proposed assign¬ 
ment in New York, you refused to speak directly to Mr. 
Thompson, and insisted on relaying statements to him through 
Mr. Harper.” 

My Answer 

1. I deny the charge. 

2. Only one incident is offered in support of the charge. 

3. The facts of the incident are as follows: 

a. Mr. Harper’s secretary informed me that Mr. Harper 
wanted me to come to his office. 

b. Upon arriving in his office, Mr. Harper stated that he 
wanted to talk to me about my proposed trip to New York. 
Mr. Harper proceeded to give me instructions when, inter¬ 
rupting himself, he stated that he wanted Mr. Thompson pres¬ 
ent. He thereupon called Mr. Thompson in. 

c. Mr. Thompson came in, and Mr. Harper continued his 
instructions to me. 

d. Mr. Thompson did not take part in the discussions. 

e. I believe that the purpose of having Mr. Thompson pres¬ 
ent at the conference was that he would be informed as to 
my instructions so that he could pass this information along 
to Mr. Stewart. 

f. Mr. Harper concluded his instructions by informing me 
that I should submit my weekly reports to Mr. Estep. 

g. There was no occasion for any comments between Mr. 
Thompson and me. The sole purpose of the meeting was for 
Mr. Harper to give me instructions on my trip to New York. 

h. The interview ended. I left Mr. Harper’s office, but Mr. 
Thompson remained there. 

Charge 1-C 

“In December 1947, you refused to check on the possibility 
of obtaining surplus interphone equipment from the Navy 
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when you were specifically requested to do so by Mr. Harper, 
your superior. Your statement at the time was that you would 
refuse to do it, even if Mr. Wright (the then Administrator) 
or the Secretary of Commerce ordered you to.” 

My Answer 

1. I deny the charge. 

2. The time of the incident is incorrect. It occurred in Oe- 
tober and not December 1947. 

3. Mr. Harper requested me to contact the Navy to get some 
interphone equipment. 

4. I informed Mr. Harper that this function had been trans¬ 
ferred to the Federal Airways, and that our office had no part 
in it now. I also informed Mr. Harper that, in an effort to 
assist applicants, we had given out some information relative 
to this and other electronic equipment. The Federal Airways 
learned of this and complained to Mr. Estep. The result was 
that Mr. Estep had given me emphatic instructions not to 
take any action relative to such equipment but to refer all 
inquiries to the Federal Airways. 

5. In conclusion, I informed Mr. Harpier that Mr. Estep 
had been so emphatic in his instructions to me that I would 
be afraid to disobey them by contacting the Navy again. By 
way of emphasizing Mr. Estep’s instructions to me, I remarked 
that I would be afraid to do so even if the President asked me 
to do so. 

6. I felt sure that Mr. Harper understood my remarks as 
being made in all sincerity, that no disrespect or insubordina¬ 
tion was intended. Mr. Harper apparently did not know that 
Mr. Estep had ordered me not to contact the Navy on this 
particular item. And I was merely passing on to Mr. Harper 
the instructions I received from Mr. Estep. 

Charge 1-D 

“In a meeting with Mr. Huntington, a Management Analyst, 
Mr. Estep and Mr. Harper, concerning your assignment on the 
preparation of an administrative manual for the Property 
Management Division, you openly solicited Mr. Huntington’s 
criticism of Mr. Estep, your Service Director, for having as¬ 
signed you to the job.” 

My Answer 

1. I deny the charge. 

2. The facts relative to the incident referred to in the above 
charge are as follows: 
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a. The incident occurred at a Staff Meeting the last of Jan¬ 
uary 1947. This was the first staff meeting I had attended in 
nearly two years. From January 1, 1948, to about March 5, 
1948, I was absent on sick leave. I was therefore not fully 
informed on recent developments in the Division. 

b. The Staff Meeting was devoted to a discussion of the prep¬ 
aration of the manual. The principal speaker was Mr. Hunt¬ 
ington who was in charge of the coordination of the manual. 

c. After Mr. Huntington had completed his discussions, Mr. 
Estep informed us that we could question Mr. Huntington re¬ 
garding our phase of the manual preparation. 

d. I asked Mr. Huntington several questions. Inasmuch as 
I had been absent from the office for some time, I did not know 
what had been discussed and agreed upon at previous meet¬ 
ings. Perhaps, for this reason, my questions may have been 
misunderstood, or may have been interpreted as a criticism of 
my superiors. My questions were asked openly in an open 
meeting. It was not my intention to criticize my superior, and 
I sincerely regret that my questions were so regarded. 

e. I did not object to being assigned the job of writing part 
of the manual. I realize that an administrative manual is an 
essential in the operation of a Government agency, and I wel¬ 
comed the opportunity to take part in its preparation. 

f. In order that full information may be obtained regard¬ 
ing this incident, it might be well to consult those who were 
present at the meeting; namely, Mr. L. W. Lawrence, Mr. 
Reinford, and Mr. Meeghan. 

Charge 1-E 

“On February 23, 1948, Mr. Sturhahn, the Assistant Ad¬ 
ministrator for Business Management and your superior, spe¬ 
cifically instructed you to state in writing complaints which 
you had been voicing to others. You refused to do so, thereby 
denying him the opportunity of specific information, on the 
basis of which he could take corrective action.” 

My Answer 

1. I deny the charge. 

2. I doubt whether the above incident occurred on February 
23 because that date was an official holiday as the previous day, 
February 22, fell on a Sunday, and the holiday (George Wash¬ 
ington’s Birthday) was celebrated on the following day. 

3. I believe the incident occurred on February 24,1948, when 
I called at the office of Mr. Sturhahn and discussed with him 
certain statements he had made in a conversation with Con- 
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gressman McMillan. I called at Mr. Sturhahn’s office because 
the Congressman requested me to do so in order to clarify cer¬ 
tain matters. 

4. Mr. Sturhahn and I discussed my grievance. Mr. Stur- 
hahn requested me to submit my complaints in writing so that 
he could have a definite statement of the problem in order that 
corrective action could be taken. 

5. I agreed to put my grievance in writing. My agreement 
to do so was made without any qualifications or limitations. I 
did not refuse to make a written statement. 

6. As I was suffering from a streptococcus infection, I went 
home on sick leave almost immediately after my conversation 
with Mr. Sturhahn. I remained on sick leave until March 
15, 1948. 

7. Upon my return to duty on March 15, 1948,1, received a 
memorandum from Mr. F. B. Lee, Acting Administrator, in¬ 
forming me that a Special Committee had been appointed to 
investigate the employee-management problems in my Divi¬ 
sion. The memorandum of Mr. Lee is dated March 12, 1948. 
I understood from this memorandum that I would be required 
to submit my written statement to the Special Committee. 

8. On March 22, 1948, I was notified by the Special Com¬ 
mittee to be present at a meeting, on the following day. Upon 
attending the meeting on the following day, I was requested 
to submit a written statement. I agreed to do so. 

9. My written statement as to my grievance or complaints 
was submitted on April 2, 1948. 

10. I am sure that Mr. Sturhahn will remember that I agreed 
to submit a written statement. My delay in submitting the 
statement was due to illness. Perhaps, Mr. Sturhahn did not 
know of my illness, and he interpreted tne delay as a refusal on 
my part to submit the written statement. 

Charge 1-F 

“On several occasions you have stated that you are working 
for the U. S. Government, and have indicated that you do not 
consider yourself responsible to the CAA for your work when 
you personally differ with the decisions of your superiors.” 

My Answer 

1. I deny the charge. 

2. Inasmuch as the charge does not state to whom or on what 
occasions I made the remarks, it is not possible for me to make a 
more comprehensive answer. If I knew the details of the 
charges, I feel sure that I could submit a more detailed answer. 
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3. I believe that the charge is contrary to my record with the 
CAA. An analysis of my record will show that my actions have 
always been in accord with CAA policy and procedure. I do 
not recall any action of mine which was contrary to CAA policy. 

4. My record will further show that when questions arose 
concerning which there was no announced CAA policy or pro¬ 
cedure, I discussed the matter with my superiors and acted in 
accordance with their decisions. 

5. I may have differed with my superiors on a few occasions. 
But this is to be expected. Reasonable men will differ among 
themselves on occasions. But my opinions were expressed in 
a constructive manner, and when a decision had been reached, I 
acted in accordance with it. 

Charge 2 

“The Committee has found that you have been unduly criti¬ 
cal in referring to superiors and to the Agency. The follow¬ 
ing specific instances are recorded:” 

My Answer 

My answer to the general charge will be stated in answer 
to the specific instances cited. 

Charge 2-A 

“You have at various times referred to your superiors in 
obscene language.” 

My Answer 

1. I deny the charge. 

2. It has always been a matter of personal pride with me 
that I do not use obscene language. I am personally offended 
that I should be charged with using such language in referring 
to my superiors. 

3. On occasions in informal discussions with my associates, 
I may have referred to them and to others in language which 
might be construed as appropriate under certain circumstances. 
I am sure that others have referred to me similarly because I 
have heard the same. Such remarks are usually expected when 
men gather and are not regarded as personal attacks on those 
referred to. 

Charge 2-B 

“In a letter dated September 17,1947, to the Chief, Airways 
Communications Division, you accused officials in Federal Air¬ 
ways and Business Management of indifferent cooperation, 
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costly to the agency in carrying out the surplus property ac¬ 
quisition program.” 

My Answer 

1. I deny the charge. 

2. The letter was written to Mr. Joseph Tippetts, Chief, Air¬ 
ways Communications Division, at his request. It was not a 
voluntary or gratuitous letter on my part. 

3. The occasion for the letter was as follows: Mr. Joseph 
Tippetts had recently been appointed Chief of the Division. 
Mr. Tippetts was not familiar with the history or record of the 
Division. Prior to his appointment as Chief, Mr. Tippetts had 
served in Alaska. 

4. Mr. Tippetts wanted to know all the facts in reference to 
the surplus property acquisition program, and he requested me 
to submit to him a statement of the program from its inception 
up to the present time. 

5. In compliance with the instructions of Mr. Tippetts I 
submitted to him a statement of the record of the program. 
My report pointed out that, in accordance with established 
policies, the CAA as a claimant agency had a limited time in 
which to act to obtain the surplus property or it would be of¬ 
fered to other claimants. 

6. As illustrative of the necessity for prompt action by the 
CAA, I cited to Mr. Tippetts several occasions where, for one 
reason or another, the CAA had not acted within the limited 
time with the result that the equipment was disposed of to 
other interested parties. 

7. I intended my report to Mr. Tippetts to be a personal 
matter. In my enthusiasm for the CAA, I was disappointed 
when we were not successful in obtaining surplus equipment. 
My disappointment was such that I used the language re¬ 
ferred to in your charge. 

8. My report is a six-page memorandum. For the most part 
my report is a tribute to the success of the CAA in obtaining 
surplus equipment. It points out how we overcame difficul¬ 
ties in obtaining the equipment. The report also cites those 
instances where the CAA was not successful. My disappoint¬ 
ment caused me to use words which, standing alone, would in¬ 
dicate that I criticized the entire program. Actually, the sit¬ 
uation is the reverse. 

9. In conclusion, I should like that the subject letter be read 
and evaluated in its entirety, and that I be judged on the entire 
letter and not on an excerpt from it. In order that you may 
have full information, I am attaching hereto a copy of my 
letter in which the remarks were made. 
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Charge 2-C 

‘‘You have voiced open criticism on several occasions that 
neither Mr. Stewart nor Mr. Thompson, your superiors, have 
the ability or background to carry out the Property Manage¬ 
ment function.” 

My Answer 

1. I deny the charge. 

2. Inasmuch as the charge does not state to whom or on 
what occasions I am alleged to have criticized my superiors, 
it is not possible for me to offer a more detailed answer. 

3. I shall be glad to submit a full answer if you will inform 
me of the occasions on which it is alleged that I criticized my 
superiors. I should also like an opportunity to question my 
accusers. 

4. In the closed hearings before the Cole Committee, I ques¬ 
tioned the ability and background of Mr. Stewart and Mr. 
Thompson. This was not open criticism. It was made in 
confidence at a closed hearing before a Special Committee set 
up for the express purpose of investigating employee-manage¬ 
ment relations in my Division. 

5. I request that you indicate whether the above charge has 
reference to my remarks before the Special Committee. 

Charge 2-D 

“You attempted to condition the attitude of a new employee, 
Mr. Hackett, on his first day of duty in your Division, by criti¬ 
cizing and belittling the CAA and the Property Management 
Division.” 

My Answer 

1. I deny the charge. 

2. I remember the occasion very well when Mr. Hackett first 
reported for duty with the CAA. Mr. Hackett was introduced 
to me by Mr. Thompson. I shook hands with Mr. Hackett in 
the presence of Mr. Thompson and also in the presence of the 
stenographers in the office. My remarks to Mr. Hackett were, 
in substance, as follows: 

We are glad to have you with us. And I hope that 
you will enjoy working with us. You will find that the 
CAA is a good organization. 

3. My remarks were made in all sincerity. It has not been 
my intention to criticize or belittle the CAA. I am sure that 
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you will find my remarks were cordial and friendly, and that 
nothing in them was critical or belittling to the CAA. 

4. I sincerely regret that my remarks were misinterpreted 
as critical of the CAA. I have spoken to Mr. Hackett on in¬ 
numerable occasions since the day of his arrival in the Division, 
and I have had no indication that he regarded my remarks as 
critical of either the Division or the CAA. 

Charge 3 

“The Committee has found that you have not put forth pro¬ 
ductive effort on all assignments. The following specific in¬ 
stance is recorded: 

“A. In January 1948, you were assigned the job of preparing 
an administrative manual for the Property Management func¬ 
tion. The deadline for completion was established as July 1, 
1948. By the completion date, you had completed less than 
20% of the job, which is not considered satisfactory.” 

My Answer 

1. I deny the charge. 

2. It appears that the Committee has exaggerated its charge 
when it offers only one incident to support it- For example, 
the Committee charges that I “have not put forth productive 
effort on all alignments.” The charge of the Committee is 
inclusive and admits of no exceptions. But the Committee 
offers only one incident to support such an all-inclusive charge. 
Assuming for the sake of discussion that the incident can be 
sustained, the charge more properly should have been stated 
“you have not put forth productive effort on one assignment.^ 

3. In order to sustain the charge of the Committee, we will 
have to assume that non-completion of an assignment is the 
same as non-productive effort. But I doubt whether a rea¬ 
sonable man is willing to make such an assumption. Because, 
as it is well known, non-completion of an assignment may have 
been caused by factors other than non-productive effort. 

4. I hereby state that the manual was not completed for the 
following reasons: 

a. I was absent from the office on sick or annual leave for a 
total of 63 working days. Therefore, during the period in 
which the manual was assigned me, there remained only 65 
working days in which I could have worked on the manual. 

b. During this period, I was assigned by my superiors to 
other jobs which prevented me from working on the manual. 
Among such jobs, but not limited to, may be mentioned the 
following: 
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1. In charge of office—(April 10, 11, 12, 19-23). Mr. 
Stewart and Mr. Thompson were attending a conference in 
St. Louis. 

2. Statistical report (April, 5 days). Mr. Estep in¬ 
structed me to prepare a statistical report for the Manage¬ 
ment Analysis Division. 

3. Report on Safety Badges (5 days). Mr. Harper in¬ 
structed me to prepare the statistical and other supporting 
material relative to the discontinuance of Safety Badges. 
I also prepared the Policy Letter adopted by the CAA in 
this respect. The preparation of the report required me to 
assemble statistical data from the regional offices. 

4. Recording devices (5 days). Mr. Harper instructed 
me to investigate the use of recording devices and tone 
signalling devices on CAA telephones. In the completion 
of this assignment I discussed the mater with representa¬ 
tives of the Federal Communications Commission. I com¬ 
pleted my report, which was accepted by Mr. Harper. 

5. Miscellaneous job assignments. In addition to the 
above-stated job assignments, I was also assigned numer¬ 
ous other miscellaneous jobs which required some time to 
complete them. 

c. The files and records of the office which were essential and 
necessary for use in the completion of the manual were kept 
from me until May 15, 1948, which was only six weeks before 
the expiration date of the assignment. I have previously men¬ 
tioned this. 

d. Mr. William E. Huntington, Coordinator of Manual Prep¬ 
aration, was not available for discussions with me until the 
last week of June 1948. The records of Mr. Huntington’s 
secretary will show, or should show, that I made numerous 
requests for an interview with Mr. Huntington for the purpose 
of discussing several problems which had arisen in connection 
with the manual preparation. Several definite dates were set 
for a conference, but invariably all such appointments had to 
be cancelled by Mr. Huntington because of more important 
conferences. Mr. Huntington always cooperated with me, and 
I believe that he was sincere in his efforts and that the appoint¬ 
ments had to be cancelled through no fault of his. The work 
on the manual had reached the point where it was proper to 
confer with Mr. Huntington before going further. 

5. The above statement of facts shows: 

a. I completed all assignments, with the exception of the 
manual, given me during the period. 

b. That I was prevented by factors beyond my control from 
completing the manual. 

c. Also, the record will show that I completed in the course 
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of the prior two years assignments which carried responsibility 
considerably in excess of that described in my job sheet and 
that the efficiency rating on such assignments was very good. 

6. Therefore, the charge of the Committee that I did not put 
forth productive efforts on all assignments is contrary to the 
facts and cannot be sustained. 

Charge 4 

“The records of the Committee show that you threatened the 
Agency with outside pressures and sources of authority of 
higher level if the Agency failed to meet your requirements of 
punishing your superiors and providing you with a better 
position.” 

My Answer „ ;> 

1. I deny the charge. 

2. I have not requested the Agency to punish anyone. In¬ 
asmuch as the charge of the Committee is vague and indefinite 
by not specifying what individuals I wanted punished or the 
dates on which I endeavored to have such punishment accom¬ 
plished, it is difficult for me to answer such vague and indefi¬ 
nite charges. 

3. In my privileged conversations before the Committee I 
stated that individuals, who misrepresented their jobs to their 
personal advantage and to the detriment of others, should be 
punished by proper administrative action. But my remarks 
to the Committee cannot be considered as a threat to the Agency 
if any individual were not punished. 

4. Your records will show that in August 1947 I was being 
considered for a promotion and that I would be assigned to 
work with Federal Airways in the acquisition program. The 
preliminary papers relative to this were completed, and I had 
reason to believe that the promotion would be effected. How¬ 
ever, the promotion was not made. While this was pending, 
I mentioned it to my Senators and Congressman who are 
personal friends of mine. They offered to speak a good word 
in my behalf. 

5. Your records will show that my Senator and Congressman 
have contacted the CAA in my behalf. I believe that the ac¬ 
tivities of my Congressional friends were limited to a request 
that favorable consideration be given me. I am sure that they 
did not threaten the Agency with punitive action if I were not 
promoted. 

6. In recent months, when my position with the CAA was 
becoming very embarrassing, my Senator and Congressman 
have appealed to the CAA that my position be investigated 
and that the facts be obtained. 
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7. I have never desired a position obtained through political 
“pull” or pressures. Your records will show that I never re¬ 
quested such a position. Furthermore, I would not ask my 
Congressional friends to act in such a manner. 

8. Your records will show that the extent of Congressional 
activity in my behalf was limited to a request that the facts 
of my employment be obtained and that action be taken in 
accordance with the facts. 

Charge 1 ( Additional ) 

“1. In addition you are charged with wilfully using an official 
car for personal business during working hours. 

“a. On or about the Afternoon of December 16, 1947, you 
drove from the Airways Facilities Shop, Fort Worth, Texas, 
to the Beazley and Block Plating Company at Handey where 
you had a plating job done on your personal project. You 
arrived there at about 3:00 P. M. and left there about 5:00 
P. M. 

“b. The next morning you drove there again, using the of¬ 
ficial car to pick up the plating job. You arrived about 9:30 
A. M. and left about 12:00 noon. 

“2. You are charged with use of annual leave without ap¬ 
propriate charge.” 

My Answer: 

1. I deny the charges. 

2. The charges show either (1) a lack of understanding of the 
reasons why I went to Handey, or (2) a wilful intent to mis¬ 
represent my actions. 

3. The event occurred approximately one year ago. My 
superiors have seen me on innumerable occasions since then. 
Why have they remained silent so long? If there was any 
question as to the legitimacy of my trip to Handey, why didn’t 
my superiors question me? Why have they condemned me 
without giving me an opportunity to explain my actions? The 
facts will show that the charge is false. This could have been 
brought out by asking me. 

4. The facts are as follows: 

a. The CAA Airways Facilities Shop at Fort Worth no longer 
does its plating vrork, such as cadmium plating, copper plating, 
silver plating, etc. This work is done for the CAA by Beazley 
and Brock Plating Company. 

b. The Foreman of the CAA Airways Facilities Shop at Fort 
Worth, Mr. Roy Taylor, informed me that some of the plating 
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work was not entirely satisfactory. Mr. Taylor showed me 
samples of the work which did not meet CAA standards. 

c. I therefore, went to the Beazley and Brock Plating Com¬ 
pany to see how they performed this work and to find out why 
some of the work was not satisfactory. Mr. Roy Taylor knew 
that I was going to the Company because he gave me a box of 
rejected parts to take to the Company to be done over. My 
trip was therefore in connection with official CAA business. My 
interest in reducing the number of rejected parts is one of the 
qualifications of a good Property Specialist. 

d. For some time I had been interested in developing a cool¬ 
ing device for use in connection with high-wattage lights of a 
type used by the CAA. I discussed this with Mr. Coupland, 
Superintendent of the CAA Airways Facilities Shop. I also 
discussed this with two of his Engineers, one of whom is Mr. 
Bass. My cooling device was a series of perforated tubes. I 
took some of the tubes with me on my visit to the Beazley and 
Brock Company. I did not make a special trip to take these 
tubes. I also took with me a piece of flat brass. I asked Beaz¬ 
ley and Brock to plate them for me. 

e. You realize, of course, that if my device had proved prac¬ 
tical, it would have become the property of the CAA. My ac¬ 
tions along this line are in keeping with the CAA policy of en¬ 
couraging original thinking and ideas among its employees. 
Practically all CAA bulletin boards have announcements of one 
kind or another urging the employees to submit ideas for im¬ 
proving the work. 

f. Upon my return to Washington, I discussed my idea with 
Mr. James McDonald, an Engineer with the Maritime Com¬ 
mission in Washington. Mr. McDonald informed me that my 
idea had been tried before and that the results obtained had 
not been in proportion to the expense involved. I paid per¬ 
sonally all the expenses incurred in my investigations. I am 
still interested in this problem and I am trying other methods. 

g. An investigation will show that I worked at night on the 
development of my device while at Fort Worth. The local 
CAA officials knew what I was doing. 

h. A few weeks after I left Forth Worth, Mr. Estep and Mr. 
Stewart, as part of a survey team, visited there. Mr. Sturhahn 
was also present. About that time, Mr. Mincy, the machinist 
who had done some work for me at night, and was paid for 
same by me, was called into the office of the Superintendent 
of Airways Facilities Shop, and questioned about the work he 
had done for me. Some of the rough notes and sketches given 
by me to Mr. Mincy for his guidance are attached herewith. 
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Conclusion 


The above statement of facts show that the charge against 
me cannot be sustained because: 

1. I went to Beazley and Brock on official business. 

2. I made the most effective use of that visit by taking with 
me some materials on which I was working which would have 
benefited the CAA. 

3. I believe that all Government agencies encourage their 
employees in their efforts, such as mine, to improve the 
efficiency of the agencies. 

Charge 2 ( Additional ) 

“You are charged with use of annual leave without appro¬ 
priate charge. 

“a. You did not file leave slips covering the time spent on 
personal business referred to in the above charge.” 

My Answer 

1. I believe that the charge is superfluous in light of my 
answer to Charge 1 (Additional). 

2. No leave slip is necessary because I was not on personal 
business but, on the contrary, I was on official government 
business. 

Conclusion 


I am submitting this statement because you have requested 
me to and also because it is necessary for me to do so in order 
to clear myself of the charges made against me. 

I wish to express my appreciation for the courtesy you have 
extended me and also for the opportunity you have granted 
me to answer the charges against me. I sincerely regret that 
some of my actions or remarks have been misunderstood or 
misinterpreted. I am sure that an investigation will show that 
the charges mentioned in your letter, are not warranted and 
that my answers to the charges are correct. 

Sincerely yours, 


Chas. M. Blackmon, 
Charles M. Blackmon. 


Attachments. 
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